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NOTES. 


E adopt the following form in citing the now current Law 

Reports :—’g1, 1 Q. B. 75. Cases in the Court of Appeal 

are distinguished by the addition (C. A.). By the way, Sir W. Anson, 

in the preface to the sixth edition of his book on Contracts, has 

criticized the conduct of the Law Reports in very plain-spoken 
terms. 





The House of Lords has, by a majority of seven to two, reversed 
the judgment of the Court of Appeal in J'agliano v. Bank of England 
(Times, March 6, 1891). Some of the majority lay stress on the 
ground of general law derived from the plaintiff's conduct in 
accepting the forged bills and advising them to the Bank as 
genuine, others rely on the words of the Bills. of Exchange Act 
as to ‘fictitious or non-existent’ payees. As the divergences are 
enough to leave the construction of these words doubtful, it seems 
that an amending Act is required. We shall return to the case 
when it is reported in regular course; or sooner if the report be 
much delayed. Meanwhile business men will be well pleased ; 
the opinion of the City, we understand, is with one accord in favour 
of the result now arrived at. Lord Herschell propounded a rule of 
some general importance in the interpretation of statutes: we are 
not at liberty to wrest or supplement the words of the Legislature 
simply to avoid a change in the law as deduced from previous 
authorities, nor does it make any difference that the Act purports 
to be a codifying one. 


The Moorcock (14 P. Div. 64) has been hard hit by the reversal 
of the Calliope (’91, A. C. 11). The mistake which the Court of 
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Appeal made in the latter ease was in assuming that the wharfinger 
had control of the river-bed. The facts as ascertained in the House 
of Lords showed not only that the wharfingers had not the control, 
but that the vessel ran upon the ridge of hard mud in front of the 
wharf owing to the negligence of its own pilot or captain in trying 
to reach its berth before the tide served. The points to note are: 
(1) that these hard ridges raised by vessels lying in the Usk were 
_ not an abnormal obstruction, ‘some unusual or extraordinary 
circumstance, as Lord Herschell says, ‘which those navigating the 
river would have no right to anticipate, but which would be known 
to the wharlinger, but a result of the ordinary course of river 
navigation, and as such it concerned the vessels using the river 
to make themselves acquainted with the danger as much as the 
whartingers, whether the vessels were using the river by being 
waterborne or by grounding to discharge ; and (2) that there could 
be no possible obligation on the wharfingers to level these ridges in 
the river-bed for the simple reason that they had no control over it 
either in the case of the Ca///ope or the Moorcock. The fact that 
they did from time to time scrape away the inequalities could not 
give them any right or impose on them any obligation to do so. 
If a whartinger knew that some abnormal obstruction, e.g. an 
anchor, was sticking up where the vessel must ground to discharge, 
he would be bound no doubt to give the vessel warning, but this 
was not the proposition aftirmed in the J/oorcock. 

In Read v. Bishop of Lincoln,’g91, P. 9, the Archbishop of Canter- 
bury and his colleagues or assessors have plunged with the ardour 
of amateurs into the historical and legal labyrinths which surround 
questions of ecclesiastical ritual. Previous decisions of the Privy 
Council are overruled with expressions of respect which appears 
to be purely verbal, for the Court does not attempt to show where 
the superior tribunal has gone wrong. The arguments of counsel 
are naturally treated as equally unimportant. ‘In examining the 
arguments urged by counsel on either side the Court has followed 
out the investigation of such corroborative or independent evidence 
of a historical character as was accessible. There would seem to 
be here a little confusion, unimportant no doubt except to the 
narrow technical minds of lawyers, between the argumeuts and the 
evidence. And it looks as if these bishops had produced a good 
deal of their own evidence for themselves, and had acted on it, 
without allowing the litigants an opportunity of testing or rebut- 
ting it. At all events there is much evidence quoted in the judg- 
ment of which there is very little trace in the arguments as 
reported. It has been indeed alleged that their lordships have 
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extended their jurisdiction over historical facts and dates. We 
cannot say whether this is so, without a fuller investigation of the 
references than we have thought the subject deserved. We observe, 
however, that the report leaves it absolutely uncertain whether the 
Bishop of Lincoln was condemned or acquitted on the question of 
the mixed chalice. The Court seems to have been of opinion that 
it is illegal to mix during the service, but not illegal to administer 
a chalice mixed before the service; but the observations of their 
lordships on this latter point seem to have been made for the 
general edification of the Church, inasmuch as the only mixing 
charged against Bishop King was a mixing while he was officiating 
in the service. The ‘ceremony of ablution’ is pronounced legal. 
On the question of the Eastward position the Court follows, or we 
should rather say, affirms, the decision of the Privy Council in the 
Ridsdale case. It is in this part of the judgment that the ‘inde- 
pendent evidence’ relied on by the Court plays the most prominent 
part. Whether it proves their point or not, we may at all events 
congratulate their lordships upon their evident independence of 
the technical rules of evidence. On the question of lights on the 
table, the Court overrules the Privy Council, and pronounces them 
legal. The addition of the Agnus is lawful, but the making of the 
sign of the cross is unlawful because it is an addition. Altogether 
the judgment appears to us, so far as we can form an opinion on 
the point, to have all the marks of entire spiritual validity. 

The Mayor of Salford v. Lever,’g1, 1 Q. B. (C. A.) 168, affirming the 
decision of the Queen’s Bench Division, 25 Q. B. D. 363, suggests 
one or two observations which though obvious are often over- 
looked. 

1. The morality of the law is, much to the benefit of the world, 
decidedly above the morality of ordinary mercantile life as regards 
the duties of agents. N the agent of 4 is employed to purchase 
coals for him; he orders them of 1, and agrees with X to cheat 4 
the Corporation of Salford by the following pretty device. thus 
described by the Master of the Rolls. ‘ You,’ says V to 1, ‘are to 
have your price; but you are to add to it in the bills which you 
send to [4] another shilling per ton, making the real price ap- 
parently a shilling per ton more; but that shilling is to be mine,— 
you are to give it to me.’ This plan is concocted and carried out by V 
and X, and thereby 1 loses #’2000 and upwards. ‘ They call this,’ 
adds Lord Esher, ‘a commission, a term very well known, at all 
events in the North of England, and commissions sometimes cover 
a multitude of sins. In the present case it was meant to cover 
a fraud.’ The Courts will not tolerate this practice, and it is now 
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laid down, by no means for the first time, that every penny 
acquired by V by way of private commission is the money of his 
principal 4, and may be recovered by 4 from JN, 4’s agent. Put 
the Court of Appeal has now also laid down that where J has, as in 
the present case, joined in defrauding 4, X is liable to 4 for every 
penny of which he has defrauded A, and this whether the com- 
mission paid to V the agent has been recovered by 4 from V 
or not. 

2. The gist of the decision is that 4, the party defrauded, has 
two distinct and cumulative rights. He may recover from his 
agent .V the £2000 paid by way of commission by X to V, because 
the £2000 is 4's money. A may also recover from X the £2000 
out of which Y by his fraud has cheated 4. This is severe but 
salutary law, and well deserves to be noted by the mercantile 
community. ; 

3. Are these two rights of action so absolutely independent that 
A, who has lost (say) #2000, may recover £4000? He may get 
£2000 from V as money received; he may get £2c00 from X as 
money obtained by fraud. This result almost amounts to an 
absurdity; and yet it is suggested by some expressions in the 
judgments, especially that of Lord Esher. The question is not as 
to the existence of a separate right of action against both V and X 
respectively, but as to the damages recoverable. When \ by paying 
over to A the whole of the commission received from X has put 4 
in as good a position as if the fraud had never been committed, can 
A still recover from X, as loss caused 4 by X’s fraud, a sum 
which 4 has not in fact lost? We raise the question, we do not 
answer it. 





Judicial legislation on the conflict of laws goes on apace. 
Every quarter makes some addition to the body of judicial 
enactments which for Englishmen determine the rules of (so- 
called) private international law. This is in the main the result 
of daily increasing international commerce. It is in part due, 
however, to the framers of the Rules of Court having, perhaps 
unawares, introduced into English practice the novel necessity of 
determining many curious questions of jurisdiction. 

Chatenay v. The Brazilian Submarine Telegraph Co., ’91, 1 Q. B. 
(C. A.) 79, determines a point which is more or less novel. 
A, a Brazilian resident in Brazil, executes in the Portuguese 
language a power of attorney to JV, a broker resident in London, 
to buy and sell shares. On the trial the question arises whether 
the construction of the document is to be governed by Brazilian 
or by English law. The reply given by the Court of Appeal is 
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that the intention of A is to be ascertained by the evidence of 
translators and experts, including, if necessary, Brazilian lawyers ; 
but that if the intention appeared to be that the authority should 
be acted on in England, then the extent of the authority so far as 
transactions in England were concerned must be determined by 
English law. The principle upheld is that a person who living 
in one country gives a power of attorney to another person to 
act for him in other countries means to authorise the agent to 
act in each country according to the law thereof. ‘The one 
meaning, says the Master of the Rolls, ‘that [4] had was “I give 
an authority which if carried out in England is to be carried 
out according to the law of England; if in France, according to 
the law of France.” That is one meaning, though this authority 
is to be applied in a different way in different places.’ This rule 
is convenient; it tends, together with the whole English practice 
with regard to the law governing a contract, to make every 
contract in any way connected with England in effect an English 
contract. The theoretical soundness, however, of the rule is not 
beyond dispute. The Brazilian principal who gives an agent 
power to act for him in England and in France may be fairly 
assumed to mean that the agent should not break the law of 
either country. But subject to this limitation, why should he 
not mean that the agent should have the authority which is given 
him by the law of Brazil ? 


Bell § Co. v. Antwerp Se. Line, gi, 1 Q. B. (C. A.) 103, is a 
decision under Rules of Court, 1883, Ord. XI, r. 1 (e), but it raises 
a nice inquiry as to the locality where a contract is to be per- 
formed. X §: Co., a foreign company, charter a ship from 4, an 
English shipowner, to carry cargo from London to a foreign port. 
X § Co. undertake to indemnify 4 from all lighterage on cargo at 
the foreign port of discharge. No place is specified for the pay- 
ment of monies due under such contract of indemnity. 4 contends 
that the payment must be made in England; that therefore the 
contract is one which ‘ought to be performed within the juris- 
diction,’ and that on this ground a writ can be served abroad on 
the foreign company under Order XI. The Court of Appeal decide 
that the payment might be made either out of England or in 
England, and hence that the contract is one which may be per- 
formed out of England, and Order XI, r. 1 (e), does not apply. 
This decision is, it should be remarked, fully consistent with 
Reynolds v. Coleman, 36 Ch. Div. 453. 


Western Bank of New York v. Perez, ‘91, 1 Q. B. (C. A.) 304, on 
which the Court of Appeal were divided, decides on the authority 
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of Russell v. Cambefort, 23 Q. B. Div. 526, that Order IX, r. 6, does 
not apply to the ease of a foreign firm. Whoever reads the judg- 
ments of the Court with care will certainly agree in the opinion 
of Lord Justice Bowen— an opinion formed by some experience 
and observation "—that it is necessary to re-draft the Rules under 
the Judicature Act, so far as they affect partnership. 


What are the limits within which a corporation can sue for libel 
is a question of some difficulty, as anyone ean see who compares 
M lropolitan Saloon Co. v. Tlawkins, 4 H. & N. 87, with Mayor of 
Manchester v. Williams, "91, 1 Q. B. 94. The two cases taken to- 
gether lay down an intelligible rule. ‘A corporation,’ says Day J., 
‘may sue for a libel affecting property, not for one merely affecting 
personal reputation.’ This rule however must, it is submitted, be 
read with the addition that a libel on a corporation may in effect 
be a libel on its members who, if the defamatory statement can 
be proved to apply to them, may bring an action in their own 
name. 

Burnley Equitable Se. Sociely v. Casson, gl, 1 Q. B. 755 determines 
that a corporation may take an apprentice. The only curious thing 
to laymen, and even perhaps to lawyers, is that the matter should 
require decision. The question, however, whether a boy could be 
bound apprentice to a corporation was till the other day an enquiry 
on the answer to which ‘there seems,’ in the words of Hawkins J., 
‘to be no direct authority.’ It was answered therefore on principle 
and in accordance with common sense. 


Conybeare Vv. The Loudon School Board, gl, J Q. B. 118, decides that 
a man who in Ireland has been convicted of taking part in a 
‘criminal conspiracy’ has been guilty of a ‘ crime.’ 


In re Castioni, ’91, 1 Q. B. 149 (noted in advance in our January 
number), will be a leading case on the subject of extradition. It 
does something to define the vague expression used in the Extra- 
dition Act, 1870 (33 & 34 Vict. ¢. 52), sect. 3, ‘ offence of a political 
character. We now know on judicial authority that for the pur- 
pose of extradition, or rather of resisting extradition, any offence is 
of a political character which is ‘incidental to, and forms part of 
political disturbances,’ and that a person guilty of such an offence, 
even though it be murder, cannot under the Act be handed over to 
a foreign state for trial. 
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It is worth notice that Ja re Castioni in no way countenances the 
popular delusion that the motive of an offence determines its 
political character. 


Rogers, Sons, §* Co. v. Lambert & Co., gi, 1. B. 318 (C. A.) is a 
profitable homily to bailees. A bailee must either redeliver to his 
bailor, or, if he thinks it worth the risk, defy him in the name and 
on behalf of some certain third person claiming a better title, or, 
if he fears to be entangled among rival claims, interplead, which 
in the modern practice he is free to do: see the judgment of 
Lindley LJ. What he must not do is to defend an action against 
his own bailor on the mere surmise of a jus fertii. 


There is not much law in Reg. v. Barnardo, Jones's case,’g1, 1 Q. B. 
194 (C.A.), though it suggests that the law with regard to children 
of parents who are unable or unwilling to maintain them is in need 
of improvement. We have understood that they order this matter 
better in Massachusetts. The moral of the facts is that good men 
whose ‘motives are benevolent and philanthropic’ (per Lopes L.J. 
at p. 215) had better not employ amateur detectives. 





That a gift should fail because it takes the form of a charge 
instead of an assignment strikes the unsophisticated mind as a 
frivolous technicality (Jie Far/ of Lucan, Hardinge v. Cobden, 60 L. J. 
Ch. 40). It is a technicality, however, rooted in the principles of 
English law. The doctrine that equity will not aid a volunteer 
is only another aspect of the principle that the law will not enforce 
a promise without consideration. ‘What is given here, said 
Chitty J., ‘is not the thing but a charge on the thing. When 
analysed a charge rests only in contract: if voluntary it is avdum 
pactum, and equity is merely following the peculiar but fundamental 
principle of our law in refusing to enforce it. In determining 
whether a voluntary assignment is complete or not the court will not 
however be astute to discover defects (Re Patrick,'gt, 1 Ch. (C. A.) 82). 
If debts are assigned for instance it will presume that securities 
for them pass though not expressly mentioned. Notice to the 
debtor is of course not necessary as between assignor and assignee. 
The law as to gifts is perhaps strict. It often frustrates the bounty 
of donors, but gifts are not unfrequently attended with suspicion, 
and the law may reasonably require clear evidence of the animus 
donandi. 


A barman’s duties are no doubt multifarious, and in cases of 
sudden emergency, like chucking out troublesome customers, it is 
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not easy for him to pause and reflect on the scope of his employ- 
ment. Routine is his rough test, and not generally speaking a bad 
one: but in directing the arrest of a person who had tendered bad 
coin the barman in Abrahams v. Deakin (63 L. T. R. 690) was clearly 
acting in excess of his authority. It was his province to protect 
the property of his master, but not to punish an unsuccessful 
attempt to defraud: in fact he seems to have acted with an 
indisereet zeal which might be mistaken for spite. The booking- 
clerk's ease (d//en v. L. §& 8. We Ry. Co, L. R. 6 Q. B. 65) was a 
stronger one, for the passenger had put his hand into the change 
bowl, though not it would seem with any felonious intent, but 
only to get his proper change. Masters are not to be liable for 
such over-officiousness on the part of their servants. The aggrieved 
person has his remedy against the servant. If he complains that 
the servant is a man of straw, we may reply to him in the words of 
a certain celebrated summing up of Maule J., ‘The boast of our 
law is its impartiality. There is not one law for the rich and 


another for the poor.’ 





Spargo's ease (8 Ch. App. 407) was the decision of two judges, ‘than 
whom,’ says Bowen L.J. (22 Q. B. Div. 561), ‘no greater authorities 
have sat in our time in Courts of Law.’ It has been accepted law 
for nearly twenty years: so that it is somewhat startling to find the 
Lord Chancellor in Re Johannesburg (91, 1 Ch. (C. A.) 119) speaking as 
if he were prepared to overrule it ‘elsewhere.’ ‘I venture to doubt,’ 
says Lord Halsbury, ‘whether what is described by those eminent 
judges as the absurdity of handing money backwards and forwards 
when two persons have cross demands is so great as the absurdity 
of construing the words “payment in cash” as payment without 
cash. This is effective as an epigram, but not convincing. A 
company owes its vendor £20,000 as the price of its patent or 
mine. Why should it not apply that sum in paying up the 
vendor's shares if he chooses to apply for shares? Spargo’s case 
does not apply if the company’s contract is to pay for the property 
in shares, for in such a case there are not cross money claims 
presently payable. But the perverse ingenuity of promoters in 
evading § 25 is very provoking. Coventry's ease ('91, 1 Ch. (C. A.) 
202) merits attention even among the choice selection of frauds 
which company cases afford. Shares not being taken up is common 
enough, but there was something daringly unconventional in the 
directors meeting the difficulty by allotting hundreds of shares to 
persons innocent of any application. It was a pity the authors of 
this novel company precedent escaped with only costs, but as they 
never had any intention of taking the shares, and only wanted to 
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deecive the public, they could not properly be fixed as contributories. 


directors were certainly liable for fraud, if not for criminal 
conspiracy. 





The kaleidoscopic nature of human affairs on which Kay J. 
was moralising in Coreafry’s case is always bringing in new 
combinations. One of these is the practice of giving certifications 
of transfer, a practice which has grown up to assist stockbrokers 
in settling their accounts, where the seller's certificate includes 
more shares than he is selling and so is not handed over with his 
transfer. Certifications are not to be confounded with certificates, 
as they were by the plaintiff in Bishop v. Balkis Consolidated (63 L. 
T. R. 601). What such a certification means is that the transferor 
has produced to the secretary of the company what purports to be 
a certificate of the title of the transferor to the shares mentioned in 
the transfer. Only this and nothing more. It does not import a 
warranty of title. In fact the secretary of the company has no 
means of judging of the genuineness of the documents. If the 
company chooses to go on and issue a certificate to the transferee 
it arms him with the means of holding himself out as the true 
owner and is therefore properly estopped as against a loud fide 
buyer from him from disputing the title, but companies do not do 
this till they have notified the registered holder of the proposed 
transfer. Simmons v. London Joint Stock Bank (91, 1 Chi. (C. A.) 270) 
reaffirms the principle of Eur/ of Sheffield v. London Joint Stuck Bank 
(13 App. Cas. 333). If a bank is put on inquiry where a money- 
dealing customer deposits securities ex d/oc for an advance, so it 
should be where the customer is a stockbroker. What is sauce for 
the goose is sauce for the gander. The recent reversal of Jagliano 
v. Bank of England does not affect the principle of these cases. 





When Sir Thomas More wanted to puzzle an arrogant wiseacre 
of Bruges, he propounded to him the thesis whether Averia capta in 
withernamia sunt irreplegililia? If he had been alive to-day, the 
witty Chancellor would probably have chosen as his thesis the point 
in Redfern v. Redfern (’g1, P. (C. A.) 139), whether an infant lady re- 
spondent to a divorce suit is compellable to give discovery as to her 
having committed adultery. Infants, whether they are engaged in 
accepting bills of exchange (Ze So/tykoff, ’g1, 1 Q. B. (C. A.) 413) or 
making marriage settlements (Re Scott,’g1, 1 Ch. 298), or being fought 
for by rival religious organisations, are a perennial source of judicial 
perplexity. Generally speaking, they cannot be made to give discovery 
at all, but in divorce they can and always could. Here, however, 
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arises the difficulty. Adultery, though no offence at common law, 
was and still is an ecclesiastical offenee ; and the Divoree Division 
being the inheritor of the ecclesiastical jurisdiction and traditions, 
an admission of guilt by an infant lady respondent might result in 
her having to walk in a white sheet to St. Paul’s with a lighted 
taper, or endure some other form of spiritual penance. Now nobody 
is bound to criminate himself, much less an infant, and therefore 
such discovery cannot be compelled: only, as the Court pointed 
out, the infant ought to have taken her objection in her affidavit 
in answer. Incidentally Lindley L.J. observed that he thought the 
Chancery rule disallowing discovery against infants too rigid. 
Most persons will agree with this. The Court can always protect 
its protégé against oppression. 

The fabu/a in nanfragio doctrine is the homage which equity pays 
to law; but even in the saure qui peut struggle of competing 
incumbrancers, equity was always supposed not to allow a puisne 
equitable mortgagee to protect himself by getting in the legal 
estate from a bare trustee. The moral derivable from Zay/or v. 
Russel? (91, 1 Ch. (C. A.) 8), if moral it can be called, is, ‘Get the legal 
estate honestly if you can, but—get it.’ Thus 4 makes a legal 
mortgage to X, and afterwards conveys to B. B being a 
fraudulent person mortgages the property, first to C, and then 
to D, D advancing his money without any knowledge of C's 
mortgage. The fraud having come to light, / goes to 4, and says: 
‘Get 1 to release the legal estate in this part of his mortgage (X's 
other security being ample) and convey to me:’ which 4d does 
without consideration, snowing all the time of Cs priority; and 
D from this bad eminence defies C; strange to say with the sanction 
of the Court of Appeal. J, having advanced his money without 
notice of C’s prior mortgage, was of course at liberty to get in the 
legal estate, though at the time he did so he knew of C’s mortgage 
( Blackwood v. London Chartered Bank of Australia, L. R. 5 P. C. 111). 
The questionableness of the transaction lay in J getting 4 in breach 
of trust to convey the legal estate to himself instead of C. 

Casuistry, as is well known, is apt to blur the broad distinctions 
of right and wrong. A somewhat similar danger attends the 
casuistry of equity. Probably this is what Selden meant when he 
called equity ‘a roguish thing.’ 


Derry v. Peek (14 App. Cas. 337) is yielding more interesting 
results. One of them is that Cann v. Wi/lson (39 Ch. D. 39) is no 
longer law: so Romer J. thinks (Sco/es v. Brook, 63 L. T. R. 837). 
If Cunn v. Willson was in the nature of an action of deceit this 
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conclusion would appear correct, and fraud on the valuer's part 
would have to be proved: but Chitty J. expressly disclaims 
deciding it on that ground, and puts it on negligence (pp. 43. 44), 
adopting the analogy of the deleterious hair-wash (George v. Skirington, 
L. R. 5 Ex. 1). An ordinary person may tell lies ad /4itum. The 
law leaves him to the reprobation of society, unless his lies injure 
another, as when told in the witness box, commonly called perjury, 
or fraudulently to mislead, commonly called deceit. But a valuer 
is not an ordinary person. He is an expert, and has a duty 
(independently of any contractual relationship) to use due care in 
his valuations: he must know that a man who is getting a valuation 
made wants it to show to somebody else, a mortgagee or a purchaser. 
Giving a false valuation is not indeed like letting loose a wild 
beast, not being per se dangerous, but it arms the person to whom 
it is given with an instrument of fraud. It would be dishonesty 
made easy if the person trusting to the fallacious valuation had to 
prove fraud in the valuer. As society becomes more complex and 
the consequences of negligence more far-reaching the obligation of 
using care becomes stricter in morals, and will have to become 
stricter in law notwithstanding Derry v. Pees. 





In settling conditions of sale conveyancers often find it convenient 
to require the purchaser to assume a given state of things. Of course 
the vendor must not require the purchaser to assume what the vendor 
knows to be false (Re Banister, 12 Ch. Div. 131). This would be fraud. 
But is the vendor misleading the purchaser because he does not call 
the attention of the purchaser to the bearing of the assumption on 
the title? Must the vendor say, ‘ Observe that this assumption of 
intestacy for instance which I am calling on you to make is an 
assumption which, if not true, will prove fatal to your title 
because, ete., ete.’ 2 Clearly not (Re Sandbach & Edmondson’ s Contract, 
*g1, 1 Ch. (C. A.) gg). The materiality of the assumption is for the 
purchaser. If it were not material he might know it would not 
have been inserted. Conditions may be used in this way to bolster 
up a defective title, but they cannot be used to make a purchaser 
go without a title at all (Sexy v. Thomas, 63 L. T. R. 695). Thus 
if conditions provide that requisitions are to be sent in within 
ten days (time to be of the essence of the contract), and if not so 
sent in are to be deemed to be waived and the title accepted, this 
will not entitle the vendor if the purchaser has not sent in his 
requisitions in time to compel him to complete, if it turns out that 
the vendor has no title at all, and it makes no difference that the 
vendor shows a good holding title after the purchaser has exercised 
his right to rescind. MWan/ v. Stal/idrass (L. R. 8 Ex. 175, which 
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Sarly v. Thomas followed) puts it on the ground that the law gives 


the purchaser a right to a good title independently of the conditions, ° 


and that this is the basis of the contract. It seems more satisfactory 
to say that the vendor has not got the thing he has contracted to 
sell, and the Court will not compel the purchaser to accept a piece of 
waste paper in lieu of the land (/ arreu v. Richardson, Younge Ex. 1). 


Schlesinger v. Bedford (63 L. T. R. 762) and Schlesinger v. Turner 
(63 L.T. R. 764) lay down nothing new, but they eall attention 
again to the curious state of the law which allows anybody to 
dramatise a novel without the author's consent, though he may 
himself have dramatised it or be meaning to do. The only re- 
striction is that in dramatising you must not multiply copies 
(Warne v. Seebohm, 39 Ch. D. 73). More than ten years ago the 
Royal Commissioners on Copyright made some strong remarks 
on this subject, but nothing has come of them. To say, as 
Cockburn C.J. does in Toole v. Young (L. R. 9 Q. B. 527), that a 
novel is common property, or that the law only protects the special 
form in which ideas are embodied, seems an inadequate explana- 
tion. Allowing for some skill in adaptation, this is reduced to 
a minimum where the novel, as often happens, is in a dramatic 
form, perhaps written expressly, as in Zoo/e v. Young, for sub- 
sequent dramatisation. Kekewich J. in Seh/esinger v. Turner 
assumes on the strength of Reade v. Conquest (11 C.B. N.S. 479) 
that the author’s only way of protecting himself is to write his 
drama first and his novel afterwards, but it is not clear that 
this is deducible from Reade v. Conquest or Reade v. Lacy (1 J. & H. 
524). In those cases the infringer, knowing nothing of the earlier 
play, borrowed directly from the later novel passages incorporated 
into it from the drama, thus infringing the copyright in the play. 
He might still, it would seem, have dramatised the novel if he 
could have done so without infringing the stage copyright. 
Shakespeare, we know, borrowed all his plots, and a spiteful 
contemporary calls him ‘an upstart crow beautified with our 
feathers.’ Without using Green's phrase to describe the unlicensed 
dramatiser of other people’s novels, he is certainly reaping a harvest 
which he has not sown. 





Fraud is an evergreen. Hence time cannot wither or custom 
stale the infinite variety of such a statute as 13 Eliz. ¢. 5, but it 
is odd that 300 years should have left unsolved the elementary 
question raised in Jlalifax Joint Stock Banking Co. v. Gledhill,’g1, 
1 Ch. 31, whether the exception in s. 6 in favour of purchasers 
‘upon good consideration and bona fide’ applies only to pur- 
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chasers claiming directly under the fraudulent deed or to persons 
also who subsequently purchase an interest under it. The policy 
of the statute is to protect creditors by preventing the settlor 
making away with his property unless he does so ond fide and 
for valuable consideration. oud fide means that the consideration 
must be substantial, not what is technically good consideration. 
In such a case, i.e. where the consideration is adequate, creditors 
are not prejudiced, because the assets are only changed not di- 
minished. But the consideration must be one moving (0 the settlor, 
not to any one claiming under him, otherwise the object of the 
statute so far as creditors are concerned is defeated, This is 
against including the subsequent purchaser. So is the fact that 
the conveyance is void, not voidable. On the other hand the 
words are wide, and if creditors are favoured persons so too is 
the purchaser for value. Kay LJ. (while still a judge of first 
instance) threw the weight of his authority into the scale in 
favour of the purchaser, relying on the rather doubtful analogy 
of 27 Eliz. ¢ 4. In these legal enigmas, whether it is the Bills 
of Sale Acts, or the Divided Parishes Acts, or the Eastward Position, 
we must be content to have the law certain. 





The right of an executor to pay one creditor of the same degree in 
preference to another at any time before judgment for administration 
is from time to time coming before our Courts: yet none of our busy 
legislators deign to deal with the anomaly. So well established is 
the right that the Court of Appeal in P/i/lips v. Jones (28 Sol. J. 
360) decided that it was neither ‘just nor convenient’ within the 
words of the Judicature Act to interfere with it by the appointment 
of a receiver before judgment. The executor's right to pay his own 
debt preferentially out of the assets commonly called retainer, is 
equally at variance with the principle that ‘equality is equity.’ and 
equally impregnable (Zte Wells, 39 W. R. 139): but what symmetry 
can be expected of a system of administration where real and personal 
estate are on their present anomalous footing, and legal and equitable 
assets are distributed on entirely different principles. Fortunately 
we have not added the further anomaly of a distinction between 
debts payable by a man in his lifetime and debts payable out of 
his estate (Barnet? v. King,’g1,1 Ch. (C. A.) 4). If a post mortem debt 
was not barred by the covenantor’s bankruptey, it would not be 
proveable in his bankruptcy, a conclusion too irrational even for 
the Legislature. 


The newly-discovered work of the Aristotelian school breaks off 
just at the commencement of a detailed account of the procedure 
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in the Athenian law courts. There is enough, however, to give us an 
interesting glimpse of the dikast trudging off with his coloured staff 
in hand to his assigned Court and receiving his pay-ticket. Sitting 
on juries, so far from being to the Athenian citizen the unmitigated 
nuisance which it is to the average Englishman, was an agreeable 
excitement, heightened by the anticipation of the fourpenny-bit at 
the end of his day in Court. Witness the old gentleman in ‘ the 
Wasps, a caricature, but drawn from the life. 

Partly this was public spirit. which ancient civilisation cultivated 
and we neglect. Partly the Greek taste for wordy debate, which 
Aristophanes derides, but which made the dikasterium to the 
Athenian what the amphitheatre was to the Roman; mainly, how- 
ever, it was the sense of dignity and self-importance which the dikast 
enjoyed in sitting in judgment, a self-importance such as the work- 
ing-man magistrate might be supposed to feel; for the Athenian 
dikast had this marked advantage over the British juryman, that 
he was not overawed or browbeaten by any presiding judge, but 
was himself both judge and jury. Never was justice so demoeratized. 
With such a tribunal, rhetoric was supreme. The Athenian dikast 
was as impressionable as a French juryman, and numbers, as Grote 
observes, heightened the pitch of feeling. The dikasteria of Athens 
creatcd a race of unrivalled rhetoricians and sophists, but not a race 
of jurists. 


We trust that Jexoure v. De/mege,’gt, A.C. 73, does not give a 
fair sample of the law habitually made by the Supreme Court of 
Jamaica when it is not appealed from to the Judicial Committee. 
The point on which it has now been corrected is that in all cases 
of privileged communication, when the privileged character of the 
occasion is once established, the burden of proof is not on the 
defendant to prove his good faith, but on the plaintiff to disprove 
it. We should have thought this elementary. 

In the Revue de droit international, vol. xxii, no. 6, M. Rolin- 
Jaequemyns has some very sensible remarks on a plan lately pro- 
posed by Signor Pasquale Fiore for bringing about a general dis- 
armament in Europe. The pamphlet (which we have not seen) 
apparently suggests a congress including representatives not only 
from sovereign States, but from all the provinces immediately 
interested in the questions to be discussed. Is this for the benefit 
of Alsace and Lorraine alone, M. Rolin-Jaequemyns pertinently 
asks, or are ‘ Italia Inredenta,’ Schleswig-Holstein, Poland, Finland, 
perhaps Ireland, to be included? In the former case France and 
Germany would have to agree first, and might as well agree by 
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themselves. In the latter no Power would consent to throw the 
map of Europe on the table to be pulled to pieces. The truth is that 
a general agreement, in outline at least, must precede and not 
follow an international congress if practical results are to be 
obtained. 


We read in the New York Medico-Leaal Journal of * electrocution, 
meaning, as appears by the context, execution of capital sentences 
by electricity. This is probably the very worst barbarisin yet 
perpetrated by an illiterate neologist. But also there is no proba- 
bility that the example of which the State of New York has made 
such a bad beginning will be followed at present by any other 
civilized commonwealth; and so long as we are not likely to be 
troubled with the thing, we may leave to American scholars the 
task of protesting against the word. 





Mr. George Neilson, the learned author of ‘Trial by Combat, 
does well to call attention in the Edinburgh Juridica/ Review to the 
want of apparatus crificus for the study of our early law-books. 
We are far behind the French in such things, as he says with only 
too much justice. Equally right is Mr. Neilson in pointing out 
that, so far from having got to the bottom of the feudal system, 
we do not yet really know what waxerium means. But why does 
he call our learned friend Prof. Vinogradoff of Moscow a Pole? 


In our last number we pointed out an extraordinary slip in the 
notes to the ‘Statutes of Practical Utility. We did so because the 
work is so well known, and so commonly and justly relied on by 
practising lawyers, that any material error in the notes is much 
likelier to have serious consequences than if it occurred in a book 
of less reputation. We are glad to see that in the completed 
volume the matter is put right by a corrigendum. Perhaps we 
ought to have made it plainer in the first instance that we called 
attention to the mistake only as a singular exception to the general 
trustworthiness of. Mr. Lely’s commentary. 





It is a year since we stated that a reform of the Consolidated 
Regulations of the Inns of Court, as regards the scheme of lectures 
under the direction of the Council of Legal Education, was to be 
expected. We regret to say that no agreement has yet been 
arrived at by the Benchers of the several Inns; and we cannot 
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but think that, if reform from within is much longer delayed, 
the risk of compulsory reform from without may any day become 
imminent. 


The scheme for a series of ‘Revised Reports,’ which we announced 
in our last number, is now well in hand. The progress already 
made is such as to give ground for expecting that one or even two 
volumes may be published before the year’s end. 





Tt seems convenient to repeat in a conspicuous place that it is not desirable 
to send MS. on approval without previous communication with the Editor, 
except in very special circumstances ; and that the Editor, except as afore- 
said, cannot be in any way answerable for MSS. so sent. 
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ON PRIVATE INTERNATIONAL LAW AS A BRANCH OF 
THE LAW OF ENGLAND (continued). 


C. General Principles—My aim in the present article is to con- 
tinue the inquiry commenced in an earlier number of the Law 
QUARTERLY Revirw', and to state and examine the general prin- 
ciples which underlie the rules maintained by the law of England 
with regard to the extra-territorial recognition of rights. 

These principles may be summed up in two propositions :—- 


GENERAL PrincieLE No, I—EVERY RIGHT WHICH HAS BEEN 
ACQUIRED UNDER THE LAW OF ANY CIVILIZED COUNTRY IS RECOG- 
NISED AND (IN GENERAL) ENFORCED BY ENGLISH CoURTs *, 


This proposition is the enunciation of a maxim or the statement 
of a fact—for it may be considered in either light—which lies at 
the foundation of most of the rules for determining the extra- 
territorial operation of law. Their object and result is to render 
effective in one country, e.g. England, rights acquired in every 
other civilized country, e.g. France or Italy. 4, a Frenchman, 
marries a Frenchwoman at Paris, and has children by her. He 
acquires originally under the law of France. but in virtue of 
the principle we are considering possesses also in England the 
status and the position of a husband and of a father. If by 
sale, gift, descent, or otherwise, he becomes in France the owner 
of goods which he then brings to England, his rights of ownership 
there obtain acknowledgment, and he can in an English Court sue 
any wrongdoer who takes his property away from him, If again 
A is assaulted by a German in Paris, and, under French law, has 
a claim to damages for the assault, he can, if he finds the aggressor 
in England, in general bring an action for the tort in our Courts. 
If instead of suing in England 4 obtains in a French Court a judg- 
ment against the wrongdoer, he can, speaking generally, enforce 
his claim to be paid the money due under the judgment against the 
debtor in England. If again 4 and X have entered into a contract 
in France, and X breaks it, 4 can, if he finds XY in England, bring 
an action against him for the breach of contract, and for the damage 
resulting to 4 therefrom. 

To illustrate further, or perhaps to illustrate at all, the applica- 

* See Law Quarrerty Review, vi. p. 1. 

* This principle must of course be understood as limited by the exceptions or 
limitations hereinafter mentioned. 
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tion of a principle which is universally recognised, may seem to 
lawyers superfluous. ‘I confess, says Lord Halsbury in a recent 
case ', ‘I have been somewhat surprised at the lengthy claboration 
of principles which I should have thought by this time had been so 
far aceepted as part of the English law that it was not necessary 
to enter into so elaborate a consideration of them. That one country 
will, under some circumstances, enforce contracts made in another, 
is a proposition I should have thought not requiring authority ; 
and the Chancellor's dictum applies, in principle, not only to the 
enforcement of a contract made abroad, but also to the enforcement 
of any right acquired in a foreign country. To laymen, on the 
other hand, no amount of examples, which could conveniently be 
given, could convey an adequate conception of the frequency with 
which English Courts, as a matter of course, and of everyday prac- 
tice, acknowledge the existence of, and enforce, rights acquired by 
foreigners or Englishmen under the laws of foreign countries. This 
recognition of rights acquired under foreign laws is a feature of 
modern civilization. The whole branch of law with which we are 
dealing has grown up within little more than a century. Hence 
though the principle of the recognition of acquired rights is not 
laid down in any of our older legal treatises, there would be little 
exaggeration in the assertion that, for the proper understanding of 
any sound theory as to the conflict of laws, every word of the pro- 
position embodying the principle of the extra-territorial recogni- 
tion of rights deserves attention. 

1. Rights.—English judges, and the same thing holds good of, for 
instance, French or German judges, never in strictness enforce the 
law of any country but their own. Upon the oceasions on which 
they are popularly said to enforee a foreign law, what they really 
do is to enforce not a foreign law, but a right acquired under the 
law of a foreign country. This distinction may appear a useless 
subtlety, but due attention to it removes difficulties which have 
perplexed both text-writers and Courts. Half at least of the per- 
plexities which have obscured the law as to the enforcement of 
foreign judgments arise from the fact that what the Courts really 
enforee, when for instance 4 brings an action in England on an 
Italian judgment against X, is, not the judgment of the Italian 
Court, or in other words, the command of the King of Italy, but 
the right acquired by A under the italian judgment to the payment 
of a debt by Y. Whether 4 claims from X the payment of a debt 
due under a contract made and broken in Italy, or whether he 
claims the payment of money found by an Italian Court to be due 
from X to A for such breach of contract, he in either case in reality 

' In ve Missouri Steamship Co., 42 Ch. Div. 321, at p. 335, per Lord Halsbury, L. C. 
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demands that an English Court should give effect to a right 
acquired by 4 under Italian law. Once admit the principle that 
English Courts in general recognise and enforce rights acquired 
‘under the law of a ‘oreign country, and it becomes apparent that 
there is nothing anomalous or exceptional in their enforcement of 
a right, e.g. to the payment of £20, acquired under a foreign judg- 
ment. The real point, it may be noted in passing, which does 
require explanation is, not the recognition of rights acquired under 
a foreign judgment, but the fact that, even in the absence of fraud 
and the like, English Courts, in common with the tribunals of other 
countries, hold that rights may be acquired under some foreign 
judgments without having any claim to recognition. It is in short 
not the habitual recognition but the occasional non-recognition of 
rights acquired under foreign judgments which is, apparently at 
least, anomalous, and therefore needs explanation. 

2. Acquired —The object for which Courts exist is to give re- 
dress for the infringement of rights. No Court intends to confer 
upon a plaintiff new rights except in so far as new rights may be 
necessary to compensate for, or possibly to guard against, the in- 
fringement of an existing right. The basis therefore of a plaintiff's 
claim is that at the moment of coming into Court he possesses some 
right. e.g. to the payment of #20 which has been violated; the 
bringing of an action implies the existence of a right of action. 
When therefore A applies to an English Court to enforce a right 
acquired in France, he must in general show that, at the moment of 
bringing his action, he possesses a right which is actually acquired 
under French law, and which he could enforce against the defendant 
if he brought him before a French Court. A complains for example 
of the non-payment of a debt contracted by 1 in Paris, or seeks 
damages for an assault committed on him by Xin Paris. To bring 
himself within the principle we are considering. he must show that 
his right to payment or to damages is actually acquired. He must 
show that the debt is due under French law, or that the assault 
is an offence punishable by French tribunals. For English law 
does not, speaking generally, apply to transactions occurring out 
of England. Hence the foundation of 4’s claim is that he wishes 
to enforce rights obtained in France, and he will, as a rule, fail to 
make out his-case if it can be shown that the grievance of which 
he complains would not be recognised as such by French law, or, in 
other words, that he cannot show any right to redress recognised by 
the law of France '. 

' This is quite consistent with the rule that the remedy for a right acquired under 


French law may, e. g. under a Statute of Limitation, be lost in France and exist in 
England, or vice versa. Questions as to procedure do not really depend upon the 
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3. ‘ Civilized Country.’ —This term is of necessity a vague one ; it 
may for our present purpose be treated as including any of the 
Christian States of Europe, as well as any country colonised or 
governed by such European State, at least in so far as it is governed 
on the principles recognised by the Christian States of Europe. 

England, France, Mexico, the United States, or British India, in 
so far as governed by British law, are civilized countries. Turkey, 
Japan, or China are not civilized States within the meaning of this 
rule. The reader should however note that the proposition on 
which I am commenting is simply an aflirmative and limited state- 
ment; it neither affirms nor denies anything as to the recognition 
of rights acquired under the laws of countries which are not 
civilized. 

The reason why the rule as to the recognition of acquired rights 
is limited, so as to apply to civilized countries only, is that the 
willingness of one State to give effect to rights gained under the 
laws of other States depends upon the existence of a similarity in 
principle between the legal and moral notions prevailing among 
different communities. Rules of private international law can 
exist only among nations which have reached a similar stage of 
civilization. That English Courts will recognise rights acquired 
under the law of Italy or of France is certain. That English Courts 
will recognise rights aequired under the law of China’, under the 
peculiar legislation or customs of the Territory of Utah *, or under 
the customary law of Bechuanaland *, is, to say the least, uncertain. 
The treatment of the rules as to the extra-territorial effect of law 
is freed from unnecessary perplexity by excluding from it all 
reference to the question how far English Courts may, or may not, 
give effect to the laws of non-civilized communities *. 

4. Recognises and enforces.—The distinction between the recognition 
and the enforcement of a right deserves notice. 

A Court recognises a right when for any purpose the Court treats 
the right as existing. Thus, if A, a Frenchman, marries J/, a 


rights of the parties. No person has a vested interest in the course of procedure. 
See Wilberforce, Statute Law, p. 166. 

' Conf. Attorney-General vy. Kwok-A-Sing, L. R. 5 P. C. 179; Re Tootal’s Trusts, 23 
Ch. D. 532. 

* Hyde v. Hyde, L. R. 1 P. & D. 130. 

3 Bethell v. Hildyard, 38 Ch. D. 220, with which contrast Brinkk y V. Attorney-General, 
15 P. D. 76. 

* Our principle is, as I have said, only affirmative, and does not negative the 
probability of English Courts recognising mghts gained under the law of Turkey or 
Japan. It should be noted further that the principle leaves quite untouched the 
inquiry hew far English Courts may apply the law of England to rights which, if 
they exist at all, arise from transactions taking place in countries which are strictly 
barbarous. Whether if Y assaults A within the territory of a petty negro chief he 
has a right of action against X in the High Court of Justice is a problem of some 
curiosity, but its solution does not fall within the scope of our general principle. 
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Frenchwoman, in Paris, and they then come to England, our 
Courts treat acts done by A in regard to WV as lawful because he is 
her husband which would be unlawful if done by a man not 
married to J. Our Courts therefore recognise A’s rights under 
French law as /’s husband. So whenever an English judge 
considers A’s appointment as guardian of V by an Italian Court as 
a reason (though not, it may be, a conclusive reason) for appointing 
him N’s guardian in England, the judge recognises A’s rights or 
status as guardian under Italian law. So, to give another example, 
a Court recognises A’s rights as owner of land in France when 
treating an agreement made by him in England in reference to such 
land as a good consideration for a promise made to him by 1. 

A Court enforces a right when giving the person who claims it 
either the means of carrying it into effect, or compensation for 
interference with it. 

It is plain that while a Court must recognise every right which 
it enforces, it need not enforce every right which it recognises. 

Now English Courts generally recognise rights acquired in a 
foreign country, and often enforce them. But our Courts con- 
stantly recognise rights which they do not enforce. Thus they 
will treat A, a Frenchman, married to 1/ in France. as her 
husband, but it certainly cannot be asserted that they will enforce 
against V7 all the rights which A as her husband may possess 
against J/ under French law. So again, A’s ownership of land in 
France receives for many purposes legal recognition in England. 
But no English Court will determine A’s title to French land, or 
attempt to put him into possession of a house in Paris, or give him 
damages for a trespass on his land at Boulogne. 

5. English Courts.—These words are inserted in the proposition 
under consideration, though it might easily be stated in a more 
general form, for the sake of emphasising the fact that the prin- 
ciples of private international law are dealt with in this article 
as part of the law of England. 

It may be well to note that English Courts expect foreign 
tribunals to recognise rights acquired under English law, and 
occasionally attempt by indirect means to enforce such recognition. 

Principle No. I, when fully understood, will be seen to be the 
foundation on which rest the greater part, though not the whole, 
of the rules for determining the extra-territorial effect of law. 
English Courts do as a matter of fact recognise, and to a great 
extent enforce, rights acquired under the laws of other countries, 
e.g. France and Italy, and the various rules for dealing with the 
so-called conflict of laws, are mainly rules for determining the law 
under which a given right is acquired, or the extent to which 
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English Courts shall enforce a right acquired under a foreign law. 
The stress laid by me on the recognition given by the Courts of one 
country to rights which have been acquired or have vested under 
the law of any other civilized country is open to one grave 
objection. My doctrine may seem to be opposed to a criticism of 
Savigny’s on the analogous theory that ‘that local law should 
always be applied by which vested rights shall be kept intact.’ 

‘This principle, he writes, ‘leads into a complete circle; for we 
ean only know what are vested rights, if we know beforehand by 
what local law we are to decide as to their complete acquisition '.’ 

The opposition, however, is only apparent. Savigny is searching 
for a principle which may enable a judge to say whether in a given 
case it is to be determined by the law, for instance, of France or of 
England. Whether any one such criterion can be found may admit 
of doubt. What is perfectly clear is that, for the reason stated by 
Savigny, the principle of the enforcement of vested rights does not 
supply such a universal test. To admit this, however, is quite 
consistent with maintaining that this principle does define the 
object in the main aimed at by rules having reference to the 
conflict of laws, or to the extra-territorial effect of rights *. 

General Principle No. I implies, though it does not explicitly 
state the truth of two subordinate propositions: first, that no right 
alleged to be acquired, e.g. under the French law, can be enforced 
in England unless it has in fact been acquired under the law of 
France ; and, secondly, that the nature and limits of a right acquired, 
e.g. under French law, must be determined and limited by the law 
of France. 

In the application further of Principle No. I we must constantly 
bear in mind that the principle is subject to most important excep- 
tions or limitations, and that the definition of these exceptions or 
limitations is a matter of extreme nicety and difficulty. 

Exception I—English Courts will not enforce any right acquired under 
the law of a foreign country unless it has been ‘duly’ acquired. 

The word ‘duly’ is emphatic. The maxim laid down in the 
exception means that the mere possession of a right by 4 under 
the law of a foreign country, e.g. Italy, will not be necessarily 
sufficient to insure its enforcement by English Courts; and that 
an English Court will not give effect to 4’s right, e.g. to be paid 

' Savigny, Private International Law, Guthrie's translation, second edition, 
siete I conceive, has underrated the utility of this principle even for the 
determination of the law applicable to the solution of particular cases. In hun- 
dreds of instances no difficulty exists in fixing what is the country under the law 
whereof a right (if it exist at all) has vested. A sues 1 for the price of goods sold and 


delivered by A to X in a shop at Paris ; both parties are Frenchmen. The right to 
the payment of the debt clearly vests (if at all) under French law. 
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£20, if it appears that the right, though in fact possessed by 4, is 
one which in the opinion of English Courts ought not to have 
heen acquired by 4, i.e. which has not been ‘duly’ acquired. 

This want of ‘due acquisition’ may arise either from 4's own 
conduct, or from the conduct of the Italian sovereign either as 
legislator or as judge. 

First—As to As own conduct. 4d has acquired a right to 
the payment of £20 to him by XY under Italian law, e.g. under an 
Italian judgment. That his right exists in Italy is indisputable, 
and this for the best of all reasons, namely, that if 4 finds Y in 
Italy and in possession of property there, he can enforce the pay- 
ment of the £20. dA, however, has obtained the judgment by fraud. 
In this case his right is not ‘duly’ acquired, and, on proof of the 
fraud, will not be enforced by the English Courts". 

Secondly.—As to the conduct of the sovereign. .1 may have 
acquired a right under Italian law, and there may be nothing in 
A’s conduct in acquiring it which in the opinion of English 
Courts invalidates the right. But the right may nevertheless not 
be duly acquired, for English Courts may hold that the right is one 
which the Italian sovereign, acting either as legislator or as judge, 
had no proper authority to confer. The Italian sovereign has in 
short, in the supposed case, acted, in the opinion of English Courts, 
ultra vires. 

The Italian or any other sovereign may exceed his acknowledged 
legislative authority. 

This kind of excess is rare. The laws of a country apply in 
general solely to transactions taking place within its borders, or, if 
they have extra-territorial operation, usually affect only a sovereign’s 
own subjects. But a sovereign’s authority to legislate for his own 
territory, and (with certain qualifications) for his own subjects, 
is undisputed. Still cases of legislative action which may be 
considered w/tra vires can be found. Thus English Courts do not 
acknowledge rights which ultimately depend upon the claim of 
the French sovereign power to determine in accordance with 
French law the formal validity of a marriage entered into by a 
French citizen in England*. French tribunals do not, as far as 
French subjects are concerned, admit the validity of marriages cele- 
brated in France under the Consular Marriage Act, 12 & 13 Vict. ec. 
68; and there is no reason to doubt that English Courts would be 
very slow to admit the validity in England of foreign legislation 
resembling the Consular Marriage Act, or of a foreign law framed 


' See Abouloff v. Oppenheimer, 10 Q. B. Div. 293 ; Vadala v. Levees, 25 Q. B. Div. 310. 
* Simonin v. Mallac, 2 Sw. & Tr. 67. 
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on the lines of the Royal Marriage Act, 12 Geo. IIT. ¢. 11, at any 
rate, if the parties affected by it were domiciled in England. 

The Italian sovereign, again, or any other, may exceed his 
acknowledged judicia/ authority. 

This kind of excess is common. Few things are more dis- 
putable than the limits within which the Courts of a country 
have a right to exercise jurisdiction. The plain truth is—and this 
holds good of England no less than of other States—that every 
country claims for its own Courts wider extra-territorial authority 
than it willingly concedes to foreign tribunals'. Hence it con- 
stantly happens that rights acquired under foreign judgments are 
refused enforcement on the ground that they are not ‘duly’ acquired. 

X, a Swiss subject, enters into an agreement with A, a French 
citizen resident in France. , at the time when the contract is 
made, is staying at Paris for a week's visit; he generally lives in 
England, his domicil is Swiss. A sues XY before a French Court for 
breach of contract. .V receives no notice of the action, and is absent 
during its continuance. A recovers judgment against Y for say 
£1000. He brings an action on the judgment in England ; he fails 
in his action. The ground of the failure is, that the English Court 
denies the jurisdiction of the French Court, or in effect holds that 
a right certainly acquired under French law has not been ‘duly’ 
acquired. 

A isa domiciled Englishman married to 1/; he goes to Germany, 
stays there a week, obtains a divorce from J/, and during her 
lifetime marries V. In Germany he is ’’s lawful husband, but his 
right to marry her and all rights depending thereupon, are in the 
view of English Courts not duly acquired, and therefore cannot be 
enforced in England ®. 

Exception IT—English Courts will not enforce a right otherwise duly 
acquired under the law of a foreign country, where the enforcement of such 
right 

(1) ts inconsistent with the moral rules upheld by English law ; 

(2) involves the recognition, as regards transactions taking place in 
England, of any penal status arising under foreign law, or of any 
institution or status unknown to the law of England ; 


' Schibshy v. Westenholz, L. R. 6 Q. B. 155. ‘We admit, with perfect candour, that 
in the supposed case of a judgment, obtained in this country against a foreigner 
under the provisions of the Common Law Procedure Act, being sued on in a Court 
of the United States, the question for the Court of the United States would be, Can 
the Island of Great Britain pass a law to bind the whole world?) We think in each 
ease the answer should be, No; but every country can pass laws to bind a great 
many persons.” Ibid., p- 160 per curiam, Schibsby v. Westenholz affords an example of 
legislative and judicial excess of authority. The English Courts under an Act of the 
English Legislature were authorised and indeed bound to exercise a jurisdiction 
which English judges did not believe that foreign Courts would admit to be within 
the proper authority of the British sovereign. 

? See Lolley's Case, 2 Cl. & F. 567; Shaw v. Gould, L. R. 3 H. L. 55. 
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(3) te inconsistent with the policy of Euglish law, or with the main- 
tenance of English political institutions". 

All the cases enumerated in this exception may be brought under 
one head, they are all instances in which the enforcement of a right 
acquired under foreign law (which right may for brevity be called 
a foreign right) is inconsistent with the fundamental principles, or 
institutions, maintained by English law. 


Case 1. Immoratity. 

English Courts refuse to give legal effect to transactions wherever 
taking place, which our tribunals hold to be immoral. Thus a 
promise made in consideration of future illicit cohabitation. or an 
agreement which, though innocent in itself, is intended by the 
parties to promote an immoral purpose ®*, is according to English 
law based on an immoral consideration. Such a promise or 
agreement therefore, even were it valid in the country where it 
was made, will not be enforced by English judges. The similarity 
between the moral principles prevailing in all civilized countries is 
now so great that the instances are of necessity rare in which 
English tribunals can be asked to treat as immoral transactions 
which in a foreign country give rise to legal rights. 

Note, however, that English law may forbid in England transac- 
tions which our Courts do not hold to be immoral when taking 
place abroad. When, for example, the usury laws made the taking 
of interest above five per cent. illegal, it was still possible to 
recover in England interest above that amount on loans made in 
Indi. *; and it is not many years since a contract made in Brazil 
for the sale of slaves. and there legal, was held to give rise to rights 
enforceable by English Courts ¢. 


Case 2. Penal Status. 


English Courts do not recognise any penal (or privative ?) status 
arising under a foreign law, as, for example, the status of civil 
death, or the civil disabilities or incapacities which may be im- 
posed on priests, nuns, Jews, Protestants, slaves, or others, by the 
law of the country to which they may belong. 

This non-recognition of, e.g. a penal status, must be confined to 
its effect in England. Civil death is unknown to English law. 
But if civil death or monastic vows were in a foreign country to 
have the effect under the law thereof to transfer his property there 


' See especially Savigny, Guthrie's translation, second edition, pp. 76-85, see. 
349: 

* Ayerst v. Jenkins, L. R. 16 Eq. 275; Pearce v. Brooks, L. R. 1 Ex. 213. 

* Bodily v. Bellamy, Burr. 1094. 

* Santos v. Illidge, 29 L. J. OC, P.) 348, 8 C. B. N.S. (Ex. Ch.) 861. 
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situated to his heir, English law would, it is submitted, recognise 
the legal effect of such transfer, at any rate in the case of a person 
domiciled in a foreign country, and in England treat the heir as 
lawful owner of property which he had acquired through the civil 
death, or the like, of his relative. 


Case 3. Policy of English law. 

Under this very general head come a variety of instances hard to 
refer to any narrower class. The chief of these are :— 

(1) Rights with regard to land in England.—These are notoriously 
determined wholly by ordinary local English law. 

(2) Matters of procedure.—The rights as respects procedure of the 
parties to a suit are utterly unaffected by any foreign law. If A, 
a Frenchman, sues XY, a German, on a contract made in Italy, in 
the High Court of Justice, he stands, as regards procedure, exactly 
in the same position as that occupied by Jones, a citizen of London, 
when he sues Prown, also a Londoner, for the price of goods sold 
and delivered. To the idea of ‘procedure’ moreover our Courts 
give the widest extension. It includes process, evidence, rules of 
limitation, remedies, methods of execution, and the like. 

The reason of this is clear. The practice of a Court is determined . 
by the views entertained in the country to which the Court belongs 
of the right method of compelling the attendance of the parties, of 
obtaining evidence, and so forth, and the fact that the claim 
brought “before the Court contains a foreign element is no reason 
why the Court should adopt methods of enforcing the plaintiff's 
right differing from the methods which the Court, or rather the 
sovereign under whose authority the Court acts, holds to be best 
adapted for the purpose in hand, Matters of procedure are in no 
sense rights of individuals; they are practices of the Court adopted 
in accordance with general views of expediency or of justice. 

(3) Torts—No act done in a foreign country, e.g. Italy, can be 
sued for as a tort in England unless it both is a wrong in Italy, and 
also would have been a wrong if it had been done in England. 
A, for example, sues X for a libel published of him in Italy. He 
must, in order to maintain his action, establish that the defamatory 
statement is wrongful by the law of Italy; he must also make out 
that the statement is one which, if published in England, would 
render X liable to proceedings for libel". 

This rule sounds somewhat complicated. It is, however,—and 
this is the point to be noticed—the strict logical result of Principle 
No. I, combined with Exception II. 


' See The Halley, L. R. 2 P. C. 193; Phillips v. Eyre, L. R. 6 Q. B. 1; Nelson, Cases 
J 9: 
on Private International Law, p. 286. 
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English law does not extend to Italy, and it clearly would be 
monstrous for English Courts to give damages, i.e. inflict punish- 
ment, for an act done in Italy which Italian law may hold innocent 
or, it may be, praiseworthy. 4 moreover claims under Principle 
No. I the enforcement of a right acquired under Italian law. It is 
therefore necessary for him to show that the transaction in respect 
of which he claims damages from X is a transaction which at 
lowest is treated as wrongful by Italian law, i.e. gives him under 
Italian law a right against Y. 

English Courts, on the other hand, will not give damages for— 
i.e. in effect punish—acts which English law holds innocent or, 
it may be, praiseworthy, for to do so would be inconsistent with 
the moral rules upheld by English law. 

Exception I11.—English Courts will not enforce a right otherwise duly 
acquired under the law of a foreign country, where the enforcement of such 
right involves interference with the authority of a foreign sovereign within 
the state whereof he is sovereign. 

An English Court will not give effect to rights which cannot 
be enforced without the doing of acts in other countries inconsistent 
with the supremacy of the sovereign thereof. 

This is the rational, though probably not the histozical, ground 
on which our Courts decline to entertain an action with regard to 
rights over foreign land. 

The principle cnunciated in this exception extends to land which, 
though within the dominions of the British sovereign, is not within 
the territorial limits of the jurisdiction of the English Courts, such, 
for example, as land in Scotland or Canada. But Scotland or 
Canada, though parts of the British dominion, are as regards the 
conflict of laws treated by English Courts as if they were foreign 
countries. 

The exceptional cases in which Courts of equity have dealt with 
rights over foreign land are exceptions which prove or elucidate 
the rule. The basis of interference by Courts of equity has been 
the possibility of acting in England directly upon the owner of the 
land, and of thus indirectly dealing with foreign land without doing 
any act within the limits of a foreign country’. 

' This exception is (it may well be suggested) merely an application of a more 
general principle which however it might be rash to lay down dogmatically in its 
widest extent. This principle is that English Courts will not attempt to enforce 
rights, the enforcement whereof may lie beyond their power, e. g. because it brings 
them into conflict with the authority of a foreign sovereign, or what is at bottom 
the same thing), the jurisdiction of a foreign Court. This principle amply accounts 
for the refusal to entertain actions with reference to foreign land, no less than for the 
exceptional instances in which the Court of Chancery by acting in personam has, in 
effect, exercised authority with regard to land outside the limits of England. To the 


same principle may be attributed the main part of the rules regulating jurisdiction 
in matters of divorcee, and explains the general, though unfortunately not unifor™ 
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Exception 1V—English Courts will not enforce a right otherwise duly 
acquired under the law of a foreign country, where the enforcement of such 
right ix inconsistent with the provisions of any statute of the Imperial 
Parliament intended to have extra-territorial operation. 

If an Act of the British Parliament is intended to have operation 
in foreign countries, an English Court will as far as possible enforce 
it.and therefore will not give efleet to rights inconsistent with such 
a statute. Thus the Foreign Marriage Act, 13 & 14 Vict. ¢. 68, 
validates marriages made in accordance with its provisions in 
foreign countries. The Act cannot of its own force operate in 
France, and French judges have treated as invalid marriages 
between an English subject and a French citizen celebrated in 
France under the statute. But an English judge must of necessity 
hold such a marriage valid. If A and 1/, a French citizen, marry 
in France under the provisions of the Foreign Marriage Act, and A 
subsequently during .J/’s lifetime marries .V, the latter marriage 
may be held valid in France, but English Courts will not admit its 
validity, and will not therefore in England enforce rights claimed 
by A or his descendants in virtue of the marriage with .\. 

As to the above exceptions generally, a student would do well to 
bear one or two considerations in mind. The exceptions are not 
for the most part exclusive ; a particular right may fall within one 
or more of them. Exceptions 3 and 4 are important; they might 
perhaps be so expressed as to form a principle determining the 
limits placed by English Courts to the exercise of their jurisdiction. 
Above all it should be remembered that exceptions are exceptional, 
i.e. that in legal treaties undue prominence is almost of necessity 
given to them, but that they are far less important than the rule 
which they modify or limit. The essential matter is to keep our 
minds firmly fixed on the general principle of the recognition of 
vested rights. This is the true basis on which are founded most of 
the rules for determining the conflict of laws. 

GENERAL PrincipLe No. IL—WHENEVER THE EFFECT OF ANY 
LEGAL TRANSACTION DEPENDS UPON THE INTENTION OF THE PARTY 
OR PARTIES THERETO, SUCH INTENTION MUST BE DETERMINED BY 
ENnGLisH COURTS WITH REFERENCE TO THE LAW CONTEMPLATED 
BY SUCH PARTY OR PARTIES!, 


refusal of the Divores Court to dissolve the marriages of persons not domiciled in 
England ; for no divorce is effective which leaves a marriage subsisting in the 
country where the parties habitually reside, or, to look at the same thing from the 
other side, it is only the Courts of the country where married persons are domiciled 
which can grant an effective divorce. 

* As to contracts, see Lloyd v. Guibert, L. R. 1 Q. B. 115, Greer v. Poole, 5 Q. B.D. 
272; Inve Missouri Steamship Co. 42 Ch. D. 321. As to marriage settlements, see Este 
v. Smyth, 18 Beav. 112; Le Breton v. Miles, 8 Paige, 261. As to wills, see Bradford v. 
Young, 29 Ch. D. 617, 625 ; Studd v. Cook, 8 App. Cas. 577; Nelson, Cases on Private 
International Law, p. 193. 
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This is a canon having reference, not to the acquisition, but to the 
interpretation of rights ; it defines a second ground on which English 
Courts have to consider the effect of foreign law. In the cases 
which come within it regard is paid to foreign law, not because 
such law confers any rights upon a given person, but because the 
terms ‘of the law explain what are the rights which given persons 
intended to give or acquire in consequence of a particular trans- 
action. 

In many instances the legal effect of a person’s conduct is 
independent of his will or intention. In others, and notably in the 
case of wills or contracts, the aim of the law is to carry out the 
intention or wish of some given person or persons, and if the Courts 
are called upon to construe a testamentary document or agreement 
they must look to the intention of the testator or of the contractors. 
But such intention cannot in most cases be ascertained without 
considering what was the law with reference to which the testator 
made his will, or the contractors entered into an agreement. The 
person whose intention has to be ascertained—we will suppose him 
for the sake of simplicity to be a testator—may point out in so 
many words what is the body of rules, or the law in reference to 
which his will is to be construed. 7, an Englishman domiciled in 
England, may say expressly that he wishes his property to be 
distributed, in so far as English law does not forbid such dis- 
tribution, in accordance with the principles laid down by Bentham 
in his Principles of a Civil Code, chapter iii, or in accordance with 
the provisions of the Code Napoléon. In the one case it wouid be 
necessary to examine the writings of the jurist, in the other it 
would be necessary to examine the French Code in order to 
determine what were the intentions of the testator. The rights 
of the persons who benefited by the will would depend in the one 
instance on the doctrines of Bentham, and in the other on 
the provisions of the Code Napoléon. It is of course perfectly 
plain that neither Bentham’s writings nor the Code would be the 
source of the rights acquired by the will; the source would he the 
law of England giving effect to the intention of the testator. 
Bentham’s works, or French law, would be consulted only with 
a view to ascertaining what were the testator’s intention. Foreign 
law, to confine our attention to the Code Napoléon, would be not 
the source of a right but simply a necessary means of interpreting 
a right. So if A and X enter into a contract to be carried out in 
France, and expressly provide that its terms shall be construed in 
accordance with French law. An English judge, called upon to 
decide whether the agreement has or has not been broken, must of 
necessity consider the nature of the French law of contract. 
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These remarks equally apply to the far more frequent cases in 
which, though a document contains no explicit incorporation of 
foreign law, the inference may fairly be drawn either from the 
terms used, or from the nature of the transaction, that it was 
written or executed with reference to the law of some foreign 
country. Suppose, for example, that a Frenchman domiciled in 
England makes a will in which the terms of French law are 
employed, it becomes necessary to consider in construing the will 
whether we must not incorporate into it the law of France, and 
a similar question occurs wherever a contract is entered into which, 
though containing no reference to French law, is to be wholly or 
partially performed in France. ‘The general principle, in short, 
by which the Court’ [is guided] ‘in the solution of the question as 
to what law ought to prevail [is] that the rights of the parties to 
a contract are to be judged of by that law by which they intended, 
or rather by which they may justly be presumed to have intended, 
to bind themselves’, and all the special rules of interpretation 
enjoining that a contract must be construed in some instances 
according to the law of the domicil of the parties, in others 
according to the law of the flag. in others according to the law of 
the place of performance, or in others according to the law of the 
place where the contract is made, are, in so far as they hold good, 
simply applications to special circumstances of the principle that 
you must look to the intention of the parties. By ‘intention’ 
however we must always remember is meant, not the expressed or 
even the consciously entertained intention of the particular persons, 
but the intention which in the opinion of the Court most persons in 
the position of the particular parties would have entertained had 
their minds been called to the matter at the moment of entering 
into a contract or other legal transaction. 

What for our present purpose is particularly noticeable is, that 
reference to foreign law under Principles No. I and No. II is due to 
different causes. Under Principle No. I our Courts look to foreign 
law as the source of an alleged right; under Principle No. II they 
look to foreign law as an interpretation of an alleged right. If, for 
example, A, a French citizen at Paris, sells and delivers goods to X, 
another French citizen, and sues X for payment of the same in 
England, A’s right to payment by 4, if it exist, originates in, and 
depends upon, French law. It is in reality a ‘ French right,’ if the 
expression may be used, which A attempts to enforce in England, 
and to such a right any provision of French law which extinguishes * 


' See In re Missouri Steamship Co. 42 Ch. Div. 326, 327; Lloyd v. Guibert, L. R. 1 @. B. 


118, 122, 
* Not which takes away the remedy for. 
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A’s claim is an answer'. If, on the other hand, A and J, two 
Englishmen domiciled in England, make a contract, or 7; an 
Englishman domiciled in England, execute a will, the terms whereof 
to a certain extent embody the law of France, the rights of the 
parties under the contract or of the beneficiaries under the will 
arise from the law of England, though they cannot be interpreted 
without reference to the law of France; just as, to recur to an 
example already used, the will of an Englishman domiciled in 
England, under which the testator’s property is to be distributed 
in accordance with the views of Jeremy Bentham, needs for its 
interpretation a reference to Bentham's works, though it is clear 
that the rights of the beneficiaries under the will depend, not upon 
any authority possessed by Bentham, but upon the law of England. 

The distinction between the two different grounds for the appli- 
cation of foreign law to the determination of a given case has 
been sometimes overlooked; nor is it always very easy to see on 
which of the two grounds it is that foreign law is really applicable. 
The determination however of what may seem a fine point may be 
of considerable importance. In the recent JJissouri case*, if the 
alleged right to sue on the contract originated in the law of 
Massachusetts, then, on one view of that law, there is considerable 
difficulty in seeing how an action could be maintained anywhere on 
a contract made in Massachusetts and forbidden by the law of that 
State. If, on the other hand, the contract be considered as giving 
rights under English law, the inference that it was to be interpreted 
by, and was therefore valid under, English law, is, as the Court 
felt, all but inevitable. 

Our examination then into the principles which lie at the basis 
of the rules maintained by the Courts of England for the deter- 
mination of the so-called conflict of laws, leads briefly to this result: 

These rules are deductions from two fundamental principles. 

These fundamental principles are, first, the recognition and 
enforcement of rights acquired under the law of any civilized 
State; and secondly, the interpretation of transactions, depending 
for their legal effect upon any person’s intention, in accordance 
with the law contemplated by such person. 

A. V. Dicey. 
* See Rouquette v. Overmann, L. R. 10 Q. B. 525. 
* In re Missouri Steamsip Co. 42 Ch. Div. 321. 
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THE BERING SEA QUESTION |. 


ROM the north-west of America, a spur of land extends south- 
westerly nearly 500 miles into the Pacifie Ocean, then breaks 
into a series of diminishing islands which maintain the same 
general trend until at Attu (u=oo). a distance from the main-body 
of the continent of 1200 miles and 500 from the south end of 
Kamchatka, they vanish. The land-spur is named the Peninsula 
of Alaska; the island group, the Aleutian Archipelago. Above 
them is the Bering Sea, still further north the Straits of the same 
name which separate Asia from America. Until 1867, Russia held 
the firm-land on both sides of the sea and straits, together with the 
islands north of latitude 54° 40’, but in that year made a treaty of 
cession to the United States. The first point to be considered in 
this controversy is, what does the grant cover in express terms? 
The treaty sets out what is now called ‘the western boundary of 
Alaska,’ ‘ the west limit of the United States jurisdiction, as follows: 
Beginning at a point in the Bering Straits midway between the 
islands of Ignaluk and Ratmanof, ‘it proceeds due north, without 
limitation, into the Frozen Ocean. The same western limit. begin- 
ning at the same initial point, proceeds thence in a course nearly 
southwest, through the Behring’s Straits and Behring’s Sea, so as 
to pass midway between the northwest point of the island of 
St. Lawrence and the southwest point of Cape Choutowski to the 
meridian of one hundred and seventy two degrees, west longitude ; 
thence, from the intersection of that meridian in a southwesterly 
direction, so as to pass midway between the island of Attou and the 
Copper Island of the Kormandorski couplet or group in the North 
Pacific Ocean, to the meridian of one hundred and ninety three 
degrees, west longitude, so as to include in the territory conveyed 
the whole of the Aleutian Islands east of that meridian.’ One other 
line of limitation is given, the eastern or land boundary, extracted 
from the Anglo-Russian Convention of 1825, whose course from 
Prince of Wales Island to the continent at parallel 56 is the subject 
of so many important questions of a legal and geographical character. 


' The main authorities for this article are :— 
Exetisu —‘ Correspondence respecting che Behring Sea Seal Fisheries, 1886-90 
U.S.), No. 2, 1890.” 
Amertcan—‘ Executive Doc. Senate, No. 106, soth Con., 2nd Session,’ 1890. 
‘Tenth Census (U.S.), Alaska,’ Petrof. 
Casaptan—‘ Correspondence relative to the Seizure of B.N. A. Vessels in the 
Behring’s Sea by the United States’ authorities, 1886-87, 1888. 
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Thence ‘the line of demarcation shall follow the summit of the 
mountains situated parallel to the coast as far as tlie point of inter- 
section of the 141st degree of west longitude (of the same meridian) 
and, finally, from the said point of intersection, the said meridian- 
line of the 141st degree in its prolongation as far as the Frozen 
Ocean.’ 

In the configuration of the north-west, these metes and bounds 
are suflicient to convey land, whether island or continent. The 
wording of the treaty shows that its purpose went no further. 
Article I recites that Russia agrees to cede ‘all the territory and 
dominion now possessed by His Imperial Majesty ox (Ae Continent of 
America and in the adjacent islands’ within the eastern and western 
boundaries above given, the latter of which concludes with the 
purpose of its drawing: ‘so as to include in the territory conveyed 
the whole of the Aleutian Islands east of that meridian. The second 
Article tells what the ‘territory and dominion’ consists of: ‘the 
right of property in all public lots, squares, vacant lands. and all 
publie buildings, fortifications, barracks and other edifices that are 
not private individual property ;’ and makes provision for the Greek 
Church and public archives. The privileges of the then inhabitants, 
the appointment of agents to effect the transfer, the exchange of 
ratifications, engross the next three sections. Article VI is impor- 
tant. Its first clause declares the cession ‘to be free and unen- 
cumbered by any reservations, privileges, franchises. grants, or 
possessions by any associated companies, whether corporate or 
incorporate, Russian or any other, or by any parties except merely 
private individual property holders.” Mr. Sumner', who moved 
the ratification of the treaty before the Senate, explains this 
provision by saying that the purchase-money had been fixed at 
7,000,000 dols. Before the negotiations were complete, Mr. Seward 
learned that a fur Company and an ice Company were operating in 
the territory under unexpired charters, pressed Russia to buy their 
interests out and, in that event, offered to increase the consideration 
by 200,000 dols., which additional sum was incorporated in the treaty 
on their surrender. The remaining part of the article is : ‘ the cession 
hereby made conveys all the rights, franchises and privileges now 
belonging to Russia in the said territory and dominion and appur- 
tenances thereto.’ The treaty makes no provision for the convey- 
ance of sea or of dominion over sea, makes no mention of either as 
belonging to Russia, as ceded to the United States, or as intended 
to be ceded. Its terms are confined to territory and dominion in 
island and continent. 

If we suppose for a moment that Russia had intended to convey 

' Speech, p. 10 
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and the United States to receive an immense expanse of ocean as 
well as a considerable area of land, do you not think that the eastern 
and western boundaries would be joined somehow ; at the north, at 
the south, or at both ends? The treaty gives no northern, no 
southern line of limitation. But, you may ask, may they not be 
supplied by fair process of inference from the terms used? I think 
not. You may produce the western limit ‘due north, without limita- 
tion, into the Frozen Ocean’ along the meridian between Ignaluk 
and Ratmanof; but, what then? It proceeds to the poie the nearest 
way and stops there. How can it meet the eastern boundary which 
ends in meridian 141 at the point where the Frozen Ocean begins ? 
Again, what shall we do with the southern extremity of the ‘ west 
limit?’ Shall we produce it ‘ without limitation, also, extend it to 
Magellan or the Equator, and make a shut sea of the South as well 
as the North Pacific? Shall we run a straight line across the ocean, 
from the intersection of the ‘western boundary’ with meridian 193 
to Cape Chacon, the southernmost point of Prince of Wales Island, 
the beginning of the eastern boundary, and say that all sea to the 
east and north of it shall belong to the United States ?—These, so 
far as I see, are the only inferences, fair or unfair, of which the 
terms of the instrument are capable, but none of them is acted on 
by the United States, or is put forward by any of her apologists. 
Mr. Sumner who voiced the then Administration's understanding of 
the treaty, did not take it to convey to the United States any right 
of property in sea as is now claimed. In his address to the Senate, 
urging ratification of the treaty, elaborating the many and varied 
sources of wealth that would pass by it into the exclusive control 
of the United States, ke does not enumerate sea. On the contrary, 
he treats property in it as a fiction of a by-gone time, whether you 
consider it absolutely or in relation to special objects, e.g. cod, 
halibut, seal or whale fisheries. Speaking particularly of the last 
in the Bering Sea, he gives (p. 11) the general reason for his 
position: ‘no sea is now a mare clausum. 

We may set aside the idea that the cession conveys a stretch of 
ocean to the United States in express terms. May, then, a closed 
sea be raised by implication for her under the treaty? Mr. Blaine 
and Mr. Delaney say it may and should, for the Bering Sea east of 
the western boundary lies between headlands of the United States 
and has, therefore, all the incidents of ‘ land-locked’ waters. They 
contend that the rule of law which is applied to the Chesapeake, 
Delaware, Bristol Channel, Conception Bay in Newfoundland ', 


' Reg. v. C. Cunningham, Bell, C.C, 723 Anglo-American C. Co, v. Direct C. Co, L. R. 
2 Ap. Ca. 410; Stetson v. U.S. 32 Alb. L. J. 480 ; Exchange v. M*Fadden, 7 Cranch. 116 ; 
State v. Hoffman, 9 Mad. 28 ; Commonwealth v. Garies, 2 Va. 172; Ex, Ord. U.S. 1794. 
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should be applied likewise to the sea in question. The rule is that 
all waters which lie inside a straight line drawn from one headland 
of these bays to the other, are as much national property as the 
headlands themselves. But the ‘ western boundary’ is not a straight 
line, is not intended so to be, is not drawn from one headland to 
another, nor does it touch any headland. The Straits at its 
narrowest point near Ratmanof is about 3g miles wide. A line 
‘due north, from a point midway between it and Ignaluk, will run 
at least 30 miles west of the nearest American Cape on the mainland. 
If this difficulty should be overcome by construction or otherwise, 
insuperable obstacles await Mr. Blaine’s theory at the other 
extremity of the line. Here the ‘west limit’ passes midway 
between Copper Island and Attu, and proceeds south-westerly about 
250 miles till it intersects the 193rd meridian, west longitude. Is 
the intersection of these lines in mid-ocean the south headland 
Mr. Blaine is in search of? If, by a facile interpretation, he 
removes it near to Attu, what is he benefitted in the construction 
of his ‘land-locked sea?’ From Attu to Copper Island in a direct 
line is 183 miles. The ‘western boundary’ passing midway between 
them is therefore 914 miles west of the westernmost headland to 
which the United States can lay claim. If, contrary to the treaty, 
you suppose the boundary to touch Attu, of what nature is its west 
point? Is it continental that it may hold ‘inter fauces terrae,’ or 
as part of its counties, a continental as distinguished from an 
island-bay? Is it not rather an island-promontory which stands 
7co miles from its nearest mainland? True, a large number of 
petty rocks and islets are strung along the interspace with not a few 
islands of considerable size, belonging to the Fox and Andreanof 
groups, the largest 75 miles in length: but the ‘passes’ between 
them have an unintercepted width in some cases of 20, in others of 
40, while one has stretch of 80 miles. Shall these be bridged by 
hypothesis to constitute what Mr. Elliott calls ‘a firm pelagic 
boundary, or to suit Mr. Blaine’s end, the exclusion of Canadian 
sealers from the Bering Sea? Could he only see it, what a satire 
is this on his and Mr. Bayard’s contention that the Gut of Canso, at 
the northern end of Nova Scotia, must be open to the fishery of all 
nations because it is one and a half miles wide! ‘A firm pelagic 
boundary’ is an exceedingly fine phrase. 

Let us glance at the face or outlet of this supposed interior hay. 
It reaches—wherefrom and whereto? If from Attu to the narrowest 
part of the Bering Straits, it is 1500 miles in length; if from the 
193rd meridian along the west limit to the same point, 1750 miles ; 
and if thence, in accordance with the treaty, ‘due north without 
limitation,’ an unmeasured and unmeasurable expanse. If Mr. 
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Blaine’s interpretation were allowed, it were but child’s play to 
make a closed sea of the Bay of Biseay, the German Ocean, the 
Gulf of Mexico, the Arabian Sea or Bay of Bengal, as appendant to 
land, Had he confined himself to Judge Deady’s dictum in the 
Louisa Simpson ease’, and drawn the boundary of United States’ 
waters from point to point of the continental headlands of Alaska 
were they so far apart as Point Hope and Cape Prince of Wales in 
Kotzebue Sound—he would have had some show of reason on his 
side and more than one modern precedent. But Mr. Blaine’s object 
is comprehensive, and these comparatively moderate bounds would 
not satisfy it. ° 

Close by the Bering Sea and in marked contrast with its eastern 
half is the Sea of Okhotsk. Its headlands are prominent, distinetly 
continental, and, in comparison of the assertion now made, not far 
apart. It stretches well back from its promontories and its mouth 
is spanned from Kamchatka by the Kuriles.a string of islands that 
hang much more closely together than the Aleutians. Is it a shut 
or an open sea? United States’ whalers have freely used it for 
more than a century; in the case of the Jura, E/iza, Henrietta, the 
United States rested her claim on its openness. On the other hand, 
Russia that formerly owned both headlands and islands and, 
according to Mr. Blaine, might therefore have held it as her own, 
has constantly admitted the American plea. Neither before nor 
since the transfer of the south headland to Japan, nor under any 
theory, has she set up a‘ wave c/avsum over which she should have 
exclusive jurisdiction.’ So far from claiming the sea in its entirety 
and for all purposes, Russia enforced neither fishery, customs nor 
other laws, in the Sea of Okhotsk beyond her immediate coasts till 
186g; and since then, within a belt extending not more than three 
marine miles from her outer shores. 

The * New York Herald’ in criticizing Mr. Blaine’s argument, calls 
attention to the geographical outline of the Bering Sea, to show 
that neither it nor its eastern half is a bay or interior water of any 
country, and says it ‘is evidently part of the Pacific Ocean. As 
a specific designation, the name Bering Sea is of very late origin, 
and its general use is subsequent to the cession from Russia. You 
will find it in no chart published by the United States prior to 
1864. Professor Rayner tells us that works of reference on matters 
geographical either give it no distinctive name or apply the term 
Sea of Kamchatka. The usual form to-day is that which appears 
(ad loe.) in the ‘Eneyclopedia Britannica’: ‘north of the Aleutian 
Islands is that part of the Pacific Ocean called the Bering Sea.’ Until 


2 Sawyer, 57 














CPI, 








XUM 


abet 





CPS 





XUM 


April, 1891. } The Bering Sea Question. 133 
Canadian vessels were seized on its waters in 1886, diplomacy knew 
nothing of it as sundered from the ocean. The Russian ukaz of 
1821 covers it in terms from the Straits southwards; so does her 
convention with the United States in 1824 and with Great Britain 
the yedr after. But none of them mention the Bering Sea. In the 
first it is included in the * Pacifie Ocean ;’ in the second, in * the 
Pacific Ocean or South Sea; in the third, part of the ‘ocean 
commonly called the Pacifie Ocean. Magellan, we are told, first 
used the term Pacific, but the name South Sea, found in the 
American convention, has a familiar sound and recalls a brilliant 
period of English Literature. It has a classic place in our history 
and denotes not so much a stretch of waters which from the north 
reached southwards, as one which you entered by sailing south, 
rounding ‘The Cape, or doubling ‘The Horn. In Cook and 
Vancouver, it is an austral ocean that runs indefinitely northward. 
When our explorers passed the Shumagins and coasted the Aleutian 
Islands, they saw no good reason to make them the northern 
boundary of the Pacific, but two strong reasons to the contrary: 
(1) the * passes’ exceed by much the land area of the Archipelago ; 
(2) 500 miles of unencumbered sea lie between its eastern point and 
Kamchatka. To La Perouse as well as to Bering, the Aleutians 
were islands studding an ocean that ran both north and south of 
them. The treaty of cession gives the same view. Copper Island 
is above Attu, probably, about 100 miles. It should therefore, if 
the contention Iam combating were correct, be outside the Pacific 
and fairly within the Bering Sea. But in the delimitation-clause 
of the cession you find these words: ‘Copper Island of the 
Kormandorski [more properly Komandorski] couplet or group in 
the North Pacific Occau. Not till 1873, six years after the cession, 
did anyone end the Pacific at the Aleutians instead of the Bering 
Straits; while the work in which the feat is found, ‘ Appleton’s 
Encyclopedia,’ has in its original edition (1858) the usual designa- 
tion and makes the Pacific Ocean to trend, without interruption, 
from the Straits to the Antarctic circle. 

President Harrison, in his message to the jist Congress, 
December, 1890, comments on ‘the fur-seal question in the Bering 
Sea,’ and describes his country’s claim as a ‘ property-right derived 
from Russia.’ He would have put myself and many others under 
an exceeding weight of obligation, had he said how, by what means 
or in what manner, the United States derived the property-right 
from Russia. We have seen that it came neither explicitly nor 
impliedly under the treaty of cession; neither as appurtenant to 
land, nor by way of express grant. One would like to know, at the 
same time, what the property-right, no matter how derived, consists 








134 The Law oniny Review. [No. XXVI. 


of. His further assertion, expressed in the double negative so 
common to American State-papers, is that the right ‘was not dis- 
regarded by any nation for more than So years preceding the out- 
break of the existing trouble.’ I hope to show before I finish this 
subject: (1) that, if the right he speaks of ever existed, it was dis- 
regarded by his own nation within 65 years of the ‘ outbreak of the 
existing trouble,’ was openly and bok ily disregarded by her and by 
Great Britain from 1821 to 1824; (2) that in 1825 Russia finally 
abandoned all such right of property in the Bering Sea as the United 
States now claims ; and (3) if it was not disregarded from that date 
till 1886, the reason is, that no nation, during that period, made or 
dared make the assertion. 

If our question respected only, or chiefly, ‘a property-right 
derived from Russia, this article should end here ; for, having con- 
cluded it in the negative from the instrument of conveyance, what 
matters it, for our purposes, whether the so-called right was regarded 
or disregarded by all nations or by none, for 80, 100, or 1000 years? 
But we are, in fact, only on the threshold of our inquiry and, to 
pursue it further, must provide the cession with limitation-lines for 
sea on Mr. Blaine’s theory, and elicit, if possible, the basis, the 
underlying motive of the American claim. 

We shall assume, then, that the treaty of 1867 in extending the 
west limit to meridian 193 did not intend so to do, but to end it 250 
to the north-east near Attu ; that Attu itself is not in its geographical 
position but 914 miles nearer to Copper Island, so that the limit may 
touch its western headland ; and that the Aleutians, notwithstanding 
the ‘ passes,’ provide the firm boundary necessary, ‘ pelagic’ or other. 
In regard to the northern end of the limit there is but one thing 
certain: we cannot proceed, as the treaty directs, ‘due north without 
limitation into the Frozen Ocean. A straight line incloses space 
nowhere. We are reduced, therefore, to one of two alternatives: 
to assume that the west promontory of Alaska at the Straits is 30 
miles west of its real position in order to intersect the treaty-line ; 
or to draw a new demarcation-line at the entrance of the Straits, at 
its narrowest point or as it broadens into the Frozen Ocean. For 
the purposes of this article, let the new line be drawn at or near 
the entrance of the Straits for so many miles, due west, as may be 
needful to connect the mainland with the ‘ west limit.’ With these 
many assumptions in its favour, the United States still fails to make 
good its case. 

We have set aside a number of disturbing questions, and cut off 
much ‘ pelagie mileage, as Mr. Elliott calls it. Still, if the United 
States has a sea to herself sole within these narrowed bounds, it is 
not to be despised. Its superficial area is between a million and 
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a million and a half of square miles. Over this trackless waste, 
Mr. Dawson, who holds Court in Sitka, wields the sceptre of District 
Territorial Judge. In commenting on his judgment condemning 
Canadian sealers to fine and imprisonment, the ‘ Brooklyn Eagle’ 
says: ‘If it be law, he is the greatest maritime judge extant.’ 

Well in the centre of this sea, 1g2 miles north from Unalaska 
in the Aleutians, 200 miles west from the nearest mainland 
cape, and 250 miles east from the ‘western boundary,’ are the 
Pribylofs, St. Paul and St. George, with a respective area of 33 and 
27 square miles, and a few bare rocks encircling them. These 
are the head-quarters, the breeding and slaughtering grounds of 
the fur-seal (Ca//orhinus ursinus, Gray) as distinguished from the 
hair-seal of commerce, which is found off the Newfoundland coast 
(phoca (C) vitulina, Linn.; phoque commun, Fr.; Sechuud, Ger.). Three 
years after the purchase from Russia, the Alaska Commercial Com- 
pany leased these islands on certain conditions: to preserve the 
breeding seals, to take but 100,000 skins a year, to pay an annual 
rental and a royalty of so much per head for every seal taken. 
This year the Company applied for a renewal, and, in its application, 
claimed it had paid into the treasury over 8,000,000 dols. Oppo- 
sition was evoked, and certain of their opponents produced evidence 
to show that the limitation to 100,000 skins was mainly a paper- 
limitation; that the net sum brought to the public coffers was 
under 6,000,000 dols.; that the Company's outlay was insignifi- 
cant, and that its clear profit ranged yearly from 1,000,000 to 
1,500,000 dols. The lease was profitable to the three gentlemen who 
held the lion’s share of the Company's stock. Year by year they 
extended their operations. Not content with the Pribylofs, they 
purchased exclusive control of the Commander group from Russia ; 
by their address, without purchase, extended their sway over most 
if not all of the islands, over the mainland of Alaska, over a con- 
siderable portion of Siberia, and in 1886 grasped the ocean that 
lies between them. 

A sort of necessity compels the Company to enlarge the area as 
well as scope of its operations, a necessity of that kind which is 
known as ‘the tyrant’s plea.’ He who would command the market 
of the world in the article of fur-seal skins must first control the 
Pyibylof, Commander and Robben Reef groups ; secondly, the Bering 
Sea; and thirdly, if possible, the northern portion of the Pacific; 
for the seal has no abiding habitat. From June till September, 
the breeding season, it swarms the islands mentioned in almost 
countless numbers, variously estimated from 6,000,000 to 15,000,000. 
In October it strikes southward west of Attu or through the passes 
of Unimak, Unalga, Akutan, Four Mountains, spreads singly or in 
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pairs throughout the ocean, and is said to pass Japan on the one 
side, California on the other, the Sandwich Islands in the centre, 
moving into warmer waters. It reappears in higher latitudes in 
April and May following, and is pursued, on this side, from the coast 
of California to the Shumagin Islands; thence through the passes 
into the Bering Sea, by Canadian and independent American 
hunters whom the Company now styles indifferently ‘ marauders,’ 
‘poachers, ‘ interlopers,’ * pirates.’ 

Mr. Howard Clark, of the Fishery Bureau, Washington, makes a 
collection of statistics of the fur-seal fishery for the seven years 
ending 1887. I give his table of the yearly average yield, whence 
the relative importance of the Bering Sea in this regard may be 
approximately inferred. 


Places. No. fur-seal skins. 
Pribylof Islands .. one —_re ee 94,967 
Commander Is lands and Robben Reef one 41,893 
British and Am. fleets in N.W. coast, including ) —— 

catch at Cape Flattery and Bering Sea } — 
Islands belonging to Japan san bea 4,000 
Lobos Islands, mouth of Rio de la P lata _— 12,385 
Cape of Good Hope, ineluding islands in the )} enon 
Southern Indian Ocean — 
Cape Horn region eas ose ove oon 8,162 
Falkland Islands wins _ oi -" 550 
192,457 


An official memorandum emanating from Russia gives 149,000 
as the yearly capture in the Bering and Okhotsk Seas, and 57,000 
for all other parts of the world, making a total yield of 206,000 
fur-seal skins a year. 

In 1889 there were brought into British Columbia 23,000 skins. 
The direct and indirect value of the industry to the Province is 
estimated at 400,000 dols. yearly. On this basis, what must the 
whole Bering Sea fishery be worth? And what wonder is it that, 
in granting a lease of the Pribylofs for another term of 20 years, 
the United States reserved this year an annual rental which is 
calculated at 1,000,000 dols., more than three times the sum she 
received under the monopoly just expired ? 

Our main question may be variously stated because it is variously 
argued. Does and may the United States hold the eastern one 
million square miles of the Bering Sea closed to the navigation, 
commerce, and fisheries of other peoples? President Angel in the 
‘Forum’ (June, 1889), and subsequently Mr. Blaine, declare 
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themselves against shut seas the world over, but does not understand 
his country to assert any such thing in the present instance, or, if she 
does, to assert it in a form so attenuated as to be really unobjection- 
able. Her object, he says in effect, is not to exclude foreign navigation 
which ‘s harmless, foreign commerce which may be beneficial, foreign 
whaling which has been carried or successfully in the Bering Sea for 
more than eighty years. It concerns one kind of fishery only, that 
of fur-bearing animals, principally seals. These should be preserved, 
not on the United States’ account or for her profit, but from a sense 
of obligation which arises in this way: the majority of fur-seals are 
born and bred in American territory, the Pribylofs; they acquire 
thereby the character of American property, are not afterwards 
divested of that status, but by virtue of it are entitled to the 
national protection, no matter how far they stray into the Pacific 
Ocean. In extending this protection and preserving the fur-seal 
from wanton destruction, the United States is performing a plain 
national duty; at the same time she is doing an important inter- 
national service by securing to Messrs. Lampson of London and 
their employes a continuance of their lucrative business; and, 
further, she is acting a generous and onerous part in the best 
interests of humanity everywhere, as the common friend of all 
nations. This form of presentation is ingenious, flattering. 1 doubt 
not, to the national vanity. and, in one sense, acceptable to the new 
Alaska Company; but is it sound? That wild animals uncaught, 
or caught outside national limits, should be or become the property 
of any individual or nation other than the first taker, is a new 
doctrine that calls for more than mere assertion to establish it. It 
is directly contrary to the civil as well as to the common law 
which prevails in every State of the American Union. It has the 
appearance of a theory invented for the occasion. I am not suffi- 
ciently acquainted with the details of American politics, to tell why 
a desire to pamper ‘the pauper labour of effete Europe’ should be 
imputed as a virtue to the present Secretary of the Treasury who 
executed the new lease of the Pribylofs, and who pronounces him- 
self as a strong supporter of the McKinley Bill. But does the 
Company regard its million dollar rental as an annual bagatelle, 
and does it caleulate to draw nothing more substantial from its 
monopoly than a philanthropic satisfaction? Be that as it may, 
Canada has some right to expect that her neighbour, who struggles 
so persistently to minimise Canadian fishing preserves in the east, 
should not herself ereet them too largely in the west; that, in case 
she desires to play the ro/e of magnanimous providence over the 
fur-seal, she may await her due appointment to the office ; and 
that she shall not, of her own mere motion, not only assume it, 
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but from time to time give it such proportions as she pleases. 
One can hardly believe that her present anxiety on this question 
is wholly disinterested, since go / of the whole trade and profit 
flows into her own coffers, and she issues proclamation after 
proclamation inhibiting foreign intrusion on the Bering Sea. A 
preserve for seals is but one exercise of a power that may be 
applied to many purposes. From the date of the transfer a trading 
preserve in spirits, arms, ammunition was established in Alaska. 
It is followed by a seal-preserve. This year Congress thought fit 
to add a salmon preserve within the same limits and covering the 
same waters. In process of time we shall see the idea extended, 
no doubt, and have established in the waters of Alaska a whaling 
preserve, a cod, halibut, and ulackan preserve, a more thorough- 
going trade preserve, and, lastly, a navigation preserve for the 
nation or, it may be, for the Company. The right to constitute 
the one involves the right to constitute all the others. 

One may put the question in another mode, thus: How far 
seaward does the exclusive jurisdiction of the United States, in 
Alaska, run from the coast of mainland and island? Or, again, 
has Great Britain and her subjects any rights in the far north- 
west ; and, if so, what are they ?—an aspect of the subject which 
will come up for examination further on. Meantime, I will set out 
certain steps taken by the United States to enforce a mare clausum 
in the Bering Sea, and examine their lega! sufficiency. 

The following vessels were seized and condemned or boarded 
and searched by the United States’ authorities during the years 
1886, 1887, 1888, 1889. I append to the name of each schooner 
her distance from land at the time of capture, as it appears in the 
information, is admitted in evidence, or is stated in the official 
reports of the seizing officers. 

Taken by the Revenue cutter Corwin and condemned : 

Canadian: Ouward/, 115 miles; Carolina, 75 miles; Thornton, 70 
miles. 

Taken by the Revenue cutter 2vsh and condemned : 

Canadian: WV. P. Sayward, 59 miles; Annie Beck, 66 miles; Grace, 
96 miles ; Do/phin, 40 miles; A/fred Adams, 60 miles; Ada, 45 miles. 

American: San Diego, San José, Lilly L., 

Alpha, Kate and Annie, Angel Dolly, > 35 to 75 miles. 
Ellen, Allie T. Alger, and Sylvia Handy, j 

Boarded and searched in the year 1889: 

Canadian: Minnie, 65 miles ; Juanita, 80 miles; Lavorite, 66 miles; 
Black Diamond, 35 wiles; Pathfinder, 22 miles; Arie/, 42 miles; 
Triumph, 70 miles; Li//y, 60 miles; Kate, 42 miles. 

The Canadian sealing fleet numbers 29 ships, of which 24 
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are of British Columbian register. From the above list it will 
appear that few of them escaped the vigilance of the United States’ 
officers, notwithstanding the dense and long-continued fogs that 
are said to prevail in the North Pacific. The vessels searched in 
188g, their cargoes rifled, their papers abstracted, their voyage 
broken up, had each an officer or man from the cutter placed on 
hoard to bring them to Unalaska or Sitka; but, instead of putting 
into either of these ports, they returned or were permitted to return 
home. During the season of 18go no seizures were made, and two 
explanations are given of the fact. One party ascribes it to the 
firm stand made by Lord Salisbury in defence of British rights ; 
I refer to the presentation of a formal protest against further 
seizures. The other tells us that private instructions were given 
the American cruisers not to molest sealers at 2 distance from 
land; that, as negotiations were pending for an accommodation 
and a close season, the United States was not solicitous to press 
her full rights; that, as the Alaska Company's lease expired in 
April, and it remained doubtful to whom the next term would be 
awarded, no one was interested in seeing the law carried out. 
Meantime, I may remark that the Republic has steadily refused to 
give official assurance that Canadian vessels will not be disturbed 
in the quiet pursuit of their avocations, and that'warnings against 
entering the Bering Sea have followed proclamations to the same 
effect in quick succession. 

I doubt not but this question would have been settled long 
since, had the opinion of the United States Supreme Court been 
had on the legality of the seizures. American ship-owners allege 
in their excuse the overpowering wealth and influence of the 
Commercial Company, and the doubt whether, under the terms of 
an Act passed in 1863 and a second in May, 1884, any appeal will 
lie from the District Court of Alaska in cases of this kind. They 
say, further, that Canadians standing outside the range of Congress 
are better situated than they to deal with the many interests at stake. 
It may be so; yet few questions are more vital to an enterprising 
people in these days than the following: May Congress inhibit 
citizens from seal-hunting in the open sea? Has it done or 
attempted to do so within the Bering Sea? The answer to the 
second query, if not to the first, might be in the negative. Mean- 
time, all American appeals, save that of the Sy/ria Handy, have 
been discontinued by consent of counsel. The Canadians, also, 
have their reasons for not proceeding to appeal: the scant courtesy 
dealt them by Judge Dawson at Sitka, the delay incident to an 
appeal to the Supreme Court whose work is more than three years 
in arrear, the expectation of an earlier determination by diplomatic 
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action. Besides, they say their vessels were appraised unreasonably 
high, the bonds they should give were too great in amount, and the 
time allowed them under the rules of Court was too short to com- 
plete arrangements. The only ease entered is the IW. P. Sayward, 
which, it is hoped, will come on for hearing at an early date. 

The trials of Canadian vessels, their captains and mates, consti- 
tute two well-detined groups; the one had in 1886, the other the 
year following; the first determined in the finding of a jury, the 
second by a judgment on demurrer. 


Tue Jury Trias. 


These are the prosecutions against the Oxward, Carolina, and 
Thornton; concerning which a general remark may not be out of 
place, that they were irregular and seem to have been inspired 
more with the idea of striking terror into the hearts of the 
claimants than of administering justice. The Court opened with 
the beat of drum and the apparatus of guard-mounting. The libel 
of information was amended, reamended and altered a third time, 
as if the prosecutors did not altogether understand their business 
under the Act. No evidence was given rira voce, no cross-examina- 
tion was had. Such testimony as there was, was taken under the 
judge's order, made on an ex parte application, on the ground that 
the Corwia’s evew had to put to sea by reason of the scarcity of 
fuel and provisions, and would be out of the district, more than 
ico miles from the place of trial, when the case came on. One 
does not see why 100 miles should matter so much to Judge 
Dawson. The chief witness, Captain Abbey, states in each case 
where he captured the vessels, their respective distances from 
the nearest headland, 70, 75, and 115 miles, how the ships’ com- 
panies were engaged at the time, seal-hunting, and adds that he 
brought the schooners into Unalaska and stored their seal-skins in 
the Company's ‘kenches.’ He is then asked: ‘Did all this oceur 
within the waters of Alaska and within the jurisdiction of this 
Court ?’—a singular question to have established by affirmation 
under oath, but to which the captain answers as to matter of fact, 
‘It did.” No evidence is offered by the defence, a demurrer put in 
is overruled without argument, a jury is empannelled from the 
Alaska Company's servants or dependents. 

To His Honor belonged the right and duty of directing the jury 
in matter of law. Now, Alaska is placed very much in the hands 
of the Seeretary of the Treasury. Sections 1954 to 1976 of the 
Revised Statutes, United States, deal with its organization, Courts, 
fishery laws, the lease, &c. The section first mentioned introduces 
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the Congressional laws of Commerce, but no one supposes that any 
part of them applies to the prosecutions. They are laid under 
section 1956, with which we may read also sees. 1960 and 1961. 
Section 1956 enacts that, without the authorization of the Secretary, 
‘no person shall kill any otter, mink, marten, sable, fur-seal or other 
fur-bearing animal within the limits of Alaska or in the waters thereof. 
In 1960 one finds that, unless with the like permission, ‘ it shall be 
unlawful to kill any fur-seal upon the islands of St. Paul and 
St. George or im the waters adjacent thereto’ Subject to the same 
proviso, section 1961 reads: ‘It shall, also, be unlawful to kill any 
seal in the waters adjacent lo the islands of St. Paul and St. George, 
or on the beaches or rocks where they haul up from the sea to 
remain.’ Specific penalties follow. 

The main point on which the judge should charge the jury, 
therefore, resembled that on which the case of the United States 
v. Aess/er' turned, and concerned the seaward extent or range to be 
given to the words which I have marked in italics, or, as their 
substance appears in the charge delivered, to ‘the territory of 
Alaska and the waters thereof. Do they carry the Court’s juris- 
diction to the coast of mainland and island only? do they project 
it outwards so as to strike the so-called * western boundary,’ or, at 
least, so far forth that a condemnation may be had in the cases 
under consideration ? 

Had the question arisen in any State of the Union new or old. 
or, four years ago, in any territory but Alaska, one need not have 
hesitated to provide the answer. Thus, New York detines by metes 
and bounds the limit of her territory on the sea-coast as well as on 
land *, and gives her fishery laws scope within that range*. Such 
States as do not follow her praiseworthy precedent, for instance, 
Maryland, New Jersey, Massachusetts, Rhode Island, Maine, have 
their bounds fixed and the area of their fishing grounds settled 
judicially. I find a long list of decisions on the subject, most of 
them well argued, all of them authoritative, and give a selection 
from them in the note to the end of this paragraph. The result is 
the same in both cases : the waters of a State are co-terminous with 
its territory ; the territory of a State seawards ends at the coast- 
line ; the coast-line lies on the outer shore at low-water mark, and, 
in case of indents, along ‘a right line, to use Chancellor Kent's 
language, ‘drawn from headland to headland. The same rule 
obtains in regard to territories. I find but one exception to the 
rule, and that exception is apparent rather than real. It springs 
from California, whence come so many anomalies in legislation. 


' 1 Baldwin, 15. * Rev. St. Ch. I. part i. tit. 1, see, 1. 
* Rev, St. Ch. XX, part i. tit. 16 a), art. 2, Law of 1879 
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Article XXI, see. 1 of her constitution gives the bounds of the State 
on the north, east, and south ‘to the Pacitie Ocean ;’ then adds ‘and 
extending therein three English miles, whence the western boundary 
runs north-west at that distance seaward from the coast. The 
assumption of three English miles of ocean to the State's waters 
constitutes the anomaly, the exception to the rule; but, to determine 
what is her coast, @ fort‘ori, what is three miles therefrom, California 
falls back upon and thereby confirms the general doctrine above 
stated, which should be expressed with this limitation: except 
when legislation directs otherwise '. 

I do not say that it is beyond the power of Congress, if it so 
desires, to extend the jurisdiction of the District Court over some 
portion or all of the Bering Sea, so as to bind it in a proper case. 
The United States may as validly establish her jurisdiction there as 
in oceans, arctic or antarctic. In 1821, Russia sought to impress 
her sovereignty on the North Pacific from the Straits, and specified 
the range within which she would exeerte her authority, one 
hundred Italian miles from the coast. I am not curious to inquire 
here whether that arrogation of power was, in our civilization, well 
founded or otherwise. The question I ask is, Has or in 1886 had 
the United States taken the step? In the 5oth Congress (March, 
18yo) a Mr. Dunn moved to extend her jurisdiction to the so-called 
west limit by way of addendum to a salmon bill. The Houses dis- 
agreed, a conference resulted, and the result of the conference, as 
reported by the House managers, was to leave out ‘the words that 
are descriptive of the waters of Alaska.’ Four years before, when 
the prosecutions of the Oxward, Carolina, and Thornton came before 
Mr. Dawson, there was no legislation and no attempted legislation 
on the subject. One would naturally think, therefore, that the 
general doctrine should prevail, and the proceedings be quashed for 
want of jurisdiction ; the more especially, as a dictum if not a decision 
in favour of the general doctrine had already been given by Judge 
Deady, under essentially the same law as that which Judge Dawson 
undertook to inform the jury upon and in reference to the same 
territory *. 

The material portion of the charge delivered is as follows: ‘All 
the waters within the boundary set forth in the treaty (the western 
boundary) to the western end of the Aleutian Archipelago and chain 


* Smith v. Maryland, 18 How. 71; Corfield v. Coryell, 4 Wash. 371; MCready v. Virginia, 
94 U.S. 391; Martin v. Waddell, 16 Peters, 367 ; Russell v. Jersey Co., 15 How. 426; The 
Daniel Ball, 10 Wal. 557; Miller v. New York, 109 U.S. 385. See also Pollard v. Hagan, 
3 How. 212; Pollard vy. Kibbe, g How. 471; Hallett v. Beebie, 13, How. 25; Withers v. 
Buckley, 20 How. 84. Conf. The Brig Ann, as distinguished by Cockburn C.J, in Queen 
v. Keyn, 2 Ex. D. 63. 

2 The Louisa Simpson, 2 Sawyer, 57. 
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of islands, are to be considered as comprised within the waters of 
Alaska, and all the penalties prescribed by law against the killing 
of fur-bearing animals must, therefore, attach against any violation 
of law within the limits before deseribed. 

‘If, therefore, the jury believe from the evidence that the defen- 
dants by themselves, or in conjunction with others. did, on or about 
the time charged in the information, kill any otter, mink, marten, 
sable or fur-seal or other fur-bearing animal or animals on the shores 
of Alaska, or in the Bering Sea east of the 193 of west longitude, 
they should find the defendants guilty and assess their punishment 
separately at a fine of not less than 200 dols. or more than 1000 
dols., or imprisonment for not more than six months, or by both.’ 
The heaviest fines and the longest terms of imprisonment were 
imposed; the vessels with their cargoes, ammunition, and tackle 
were declared forfeited. 

Ido not know what use Mr. Dawson made of Capt. Abbey's oath, 
but, evidently Mr. Blaine’s theory of the Aleutian headlands inclos- 
ing a ‘land-locked sea’ with its ‘firm pelagic boundary, was un- 
known to Judge Dawson, or had not come to such strength as to 
gain judicial recognition. In the absence of legislation, then, and 
in defiance of well-established legal doctrine, what induced him to 
give such a direction in an action where strict construction was so 
imperatively demanded of him? We are told the Act must be 
interpreted to accord with the treaty which is an integral portion 
of American law. When the cession is shown to make no mention 
or transfer of sea directly or by implication, we are thrown back on 
the use and wont of Russia for so many years ; thence on the abro- 
gation of certain articles in the conventions of 1824 and °5, with the 
consequences involved in these abrogations ; then, on the wording of 
the conventions, their purposes and limits; and, lastly, on the pro- 
visions of the ukaz of 1821, coupled with general principles taken 
from a so-called natural law or law of nations and misapplied. Impor- 
tant as these inquiries may be on the abstract question of sea- 
ownership—both judge and counsel follow them sedulously in the 
ease of the Do/phin to be considered further on—they lead far atield 
and are not necessary to determine the proceedings against the 
Onward, Carolina, and Thornton, No information is laid on the rights 
of Russia before or since 1821, on the language of the treaty of 
cession, nor on the provisions of natural law. It matters nothing to 
us here, what power the Republic held in the North Pacific in 1886, 
or now holds, or how she came by it. Should the Appeal of the 
Sayward ever come for hearing on the merits, it will not turn on 
what Congress might, could, would or should have done, but on 
what it did. The question at stake will be, Was the conviction 
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warranted under the terms of the Act as understood in the general 
law of the land ? 

A less intricate but much more complete explanation of 
Mr. Dawson's charge is historical rather than legal, and may be 
ealled, following Mr. Manning, the theory of the ‘ Federal Preserve.’ 
It has three stages of development. 

First Stage. Baneroft? tells us that from the date of delivering 
possession, 18th October, 1867, till after 1870, Alaska was not so 
much a Territory as a Distriet of a Territory, and was held under 
Military rule. There obtained throughout her bounds a free fishery, 
a free hunting, a free trade restrained only by customs laws, regu- 
lations as to fire-arms, ammunition, liquors, transactions with 
Indians, provisions regarding clearances. From the outset, one 
San Francisco house, Hutchinson, Kohl & Co., bade fair to 
outstrip all competitors, for they had forecast devices, purchased the 
stock, plant, and goodwill of the Russo-American Company, and 
on the transfer entered into possession. Three years later, they 
organized the Alaska Commercial Company with a capital of 
2,000,000 dols.. secured a lease of the Pribylofs for 20 years, which 
earried with it Act No. 120, now Revised Statutes, sees. 1954-76, 
set over their interest in Alaska to the New Company and thus 
placed themselves in a pocition and with means to control eventually 
the whole trade. 

Second Stage. From 1871 onward, prominence is given in the 
newspapers to the large rental the Company should pay into the 
public coffers, more than 300,cco dols. a year, and to the cor- 
responding duty on the nation’s part to protect its lessees, their 
rights and property. The first blow was aimed not, as might be 
supposed, at the Canadians, but at Australians and Sandwich 
Islanders who, it was said, were fitting out expeditions to waylay 
the seals at the Aleutian passes; and the first fear expressed was, 
not that of total extermination by indiscriminate slaughter which 
now weighs so heavily on Mr. Blaine and Mr. Elliott, but lest the 
animal, harassed by a predatory warfare and relentless pursuit, 
desert its accustomed haunts, forsake the Pribylofs for the Com- 
mander Islands and enrich the Great Empire at the cost of the 
Great Republic. To avoid this so great calamity, Collector Phelps 
of San Francisco would have a Revenue cutter sent to patrol the 
northern waters, should the Seeretary of the Treasury approve the 
suggestion. But the Secretary is Mr. Boutwell. He does not 
approve the suggestion. Under date April 19, 1872, he tells the 
Collector: (1) that his fear is unfounded because, on inquiry made, 


' Works: History of Pacifie States, Alaska, vol. xxxiii. p. 583 et seq. 
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he learns that the fur-seal,.in moving to and fro, does not travel in 
droves, but singly or in pairs, and covers a large expanse of water ; 
(2) the sending of a cutter is impracticable because of the expense ; 
and (3) chiefly: ‘I do not see that the United States would have 
jurisdiction or power to drive off parties going up there for that 
purpose, unless they made such attempts within a marine league of 
the shore. The first blow falls harmless. 

Ten years elapse, the Company prospers and, in its prosperity, 
learns to despise the remnants of its competition, to apply hard 
names to them, and, on the other side, grows more jealous, more 
grasping. Meantime, the interest which the United States has in 
Alaska breaks more and more fully on the official mind, the favour 
of the Company begins to be desired even in circles political ; govern- 
ment appointees, says Governor Swinford, ‘see how they can earn 
two salaries at the same time’ with approbation of both masters; and 
still stronger stories are circulated of the ruthless injury done by 
poachers. In process of time, a query occurs or is suggested to 
Mr. Phelps’ successor: What waters of Alaska are covered by the 
Act? In granting clearances for the northern waters, what instrue- 
tions shall be given to the ships’ captains on the subject? There- 
upon, he inquires and the Acting-Secretary makes answer from 
Washington on the 12th March, 1881. ‘You enquire, says 
Mr. French, ‘in regard to the interpretation of the terms “ waters 
thereof” and “ waters adjacent thereto” as used in the law, and how 
far the jurisdiction of the United States is to be understood as 
extending.’ He quotes the description of the ‘west limit’ from 
the treaty of cession and continues: ‘ All the waters within that 
boundary to the western end of the Aleutian Archipelago and chain 
of islands are considered as comprised within the waters of Alaska 
territory. All the penalties preseribed by law against the killing 
of fur-bearing animals would, therefore, attach against any viola- 
tion of law within the limits before described.’ Here we have the 
theory forged almost to completeness, ready to be named and flung 
as a thunder-bolt to trouble the still waters of the Pacific. 

Third Stage. My. Manning takes charge of the Treasury under 
the Cleveland Administration, the same gentleman who writes an 
elaborate state-paper to settle the North-East Fisheries Question 
and show that Canadians, under the Convention of 1818, have no 
rights in their own bays or harbours which Americans need respect. 
He unearths Mr. French's letter, which since 1881 had lain as an 
instruction in the Collector's office at San Francisco, and directs the 
democratic appointee to publish it forthwith, that all concerned 
‘may be informed of the construction placed by this department on 
the provisions of the law referred to.) To this notice he attaches 
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certain warnings, also published, to the effect that the rule laid 
down in 1881 is now ‘reaffirmed’ on the 16th of March, 1886, and 
‘will be rigid’y enforced against all who attempt to poach on the 
Federal Preserve, a term which is further explained as follows: 
‘by killing seals within its limits, there laid down and defined in 
the waters of Alaska.’ The necessity of the case is not forgotten: 
‘From that preserve the Federal Government derives its revenue, 
and its lessee is entitled to the protection proffered by the note of 
the Secretary referred to.’ 

British Columbians say that, through all three stages, the Alaska 
Company ‘pulled the wires’ and worked their own ends by means 
of successive administrations. The process may not soon cease, for, 
last year, the Company obtained a renewed lease of the Russian 
islands, and the Corporation that now holds the Pribylofs is 
supposed to bear the same relation to the Alaska Company which 
the latter bore, 20 years ago, to the firm of Hutchinson & Kohl. 
This aside, within three months of the publication of the letter and 
warnings, the Onward, Carolina, and Thornton were seized. 

I pass by the non-legislative origin of the ‘ preserve,’ its meagre 
promulgation, the hurry of its execution, and the policy of subject- 
ing the Judicial Department to the Executive in a growing 
Republic. The degree of sovereignty to be exercised within it is 
absolute, its extent is, or is intended to be, from the continent out- 
wards to the line traced in the treaty of cession, irrespective of 
headlands, irrespective of islands, irrespective of passes between 
them. It raises no ‘firm pelagic boundary,’ and makes no attempt 
to add to the two instances of that kind recorded in history, the 
walls which stood on either hand the children of Israel in their 
tramp through the Red Sea. 

Mr. Dawson adopts the Treasury’s direction implicitly, and 
embodies its very wording in his charge. He goes further. He 
carries out its orders so scrupulously as to execute them, mistakes 
and all. Let us examine the ‘preserve’ more closely. It includes 
‘all waters within that boundary (the western boundary) to the 
western end of the Aleutian Archipelago.’ So reads the affirma- 
tion, the re-aftirmation, and the judge’s direction. Attu is the 
western end of the chain of islands mentioned. The boundary is 
midway to Copper Island or 91} miles west of Attu. Let the line 
be drawn, what waters does it embrace? They have no northern, 
no southern, no eastern limit or extent. Left to themselves or the 
interpretation of the general law, the waters of Alaska have dimen- 
sions, are important and extensive, but, as constructed by the 
amateurs of the Finance Department, resolve themselves into a 
geometrical line running from Attu half-way to Copper Island. 

















XUM 


April, 18yt.] The Bering Sea (Question. 147 


Under this construction, rigidly to be enforced, what condemnation 
can be had? If the law must have a victim, let us provide the 
‘preserve’ with bounds most favourable to the prosecutors, be the 
demand never so exorbitant. A line, then, is drawn both ways 
from Attu parallel to the west limit and equal to it in length. 
What becomes of Capt. Abbey's oath and the judge's direction ? 
The nearest part of the ‘ preserve’ is 200 miles distant from the 
nearest place of capture, as described in the evidence by latitude and 
longitude. What advantage does the department take by its con- 
struction? What is the Company benefitted? The Pribylofs are 
more than 100 miles to the east. 

Professor Rayner suggests another reading, and after the word 
western inserts ‘eastern’ in brackets thus: ‘ All the waters to the 
western [eastern] end of the Archipelago. But the kindly emenda- 
tion leaves the construction little better than before. It gives no 
bounds, no extent to the preserve, and the task of providing it in 
these particulars entails as before too many assumptions for puni- 
tive purposes. Yet if it must be done, we shall proceed with the 
task. First, we ignore the boundary’s extension to meridian 193 ; 
next, the go odd miles to Attu. The limitation-line will run along 
the Aleutians, that firm pelagic boundary, to their eastern end, 
thence north parallel with the ‘ west limit’ to the continent which 
will provide the northern boundary to the Straits, whence the 30 
intervening miles will be bridged somehow. These, then, are ‘the 
waters of Alaska, as intended by the law, the area of seal-catching 
prohibited. They include, indeed, St. Paul and St. George with 
leagues of ocean both ‘adjacent thereto’ and remote; but are the 
many thousand square miles of sea which lie to the eastward of 
them and north of the Alaskan Peninsula to be barred from the 
operation of the Act? Did Congress intend, did Messrs. French 
and Manning purpose, to erect a ‘federal preserve’ on the west 
within which only the lessees may hunt and kill; and, on the east, 
a common of fishery embracing the chief of the Aleutian passes 
together with so many creeks, harbours, bays of continent and 
island, where all people may intercept and slaughter seal, mink, 
and sable at their sweet pleasure ? 

A more probable explanation of the instruction is psychological. 
In his opening sentence, Mr. French imaged himself standing on the 
treaty-line looking eastward, ‘all the waters within that boundary 
to &c.:’ i.e. to the land. Unconsciously he reverted to the position 
which is become habitual to us, stationed himself on the firm land 
and, turning his eye seaward, defined his country’s jurisdiction from 
his new stand-point: ‘/o ... the western end of the Aleutian Archi- 
pelago, i.e. from the continent. The result is not uncommon in 
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discussions and regulations upon sea-ownership, is an incongruous 
blending of ancient and modern modes of thought, points of view, 
a confusion that grows more confounded the more one endeavours 
to administer it. 

On re-reading the charge delivered, Mr. Dawson may seem to 
have, in part, avoided the Seeretary’s error by using an alternative 
form and threatening the defendants with the terrors of the law for 
killing seals ‘in the Behring Sea east of the 193 of west longitude.’ 
A very small part of the Bering Sea is outside of that meridian. So 
far forth as the learned judge submits himself to the control of the 
Treasury, his ruling may be, and, in the proper acceptation of the 
word, is, I think, nonsensical, but it is not quite se outrageous as 
when he takes the cue into his own hand. For aught I know, Con- 
gress may have used the term ‘ waters of Alaska’ in a Pickwickian 
sense, but we may relieve it from any purposed interference with 
Russian jurisdiction, and from undertaking to punish sealers, other 
than the Company, who may frequent Siberian waters, or may kill 
seals at or beyond the Straits or off or on the coasts of the Russian 
islands and continent from the 170th degree of west longitude to 
the 193rd near to Kamchatka. 

The United States’ ministers seem to argue that as their Executive 
ordered the imprisoned owners, masters, mates to be set at liberty, 
the fines imposed to be remitted, and the condemned vessels to be 
restored, the whole proceedings against the Onward, Caro/ina, and 
Thornton should be ‘washed in Lethe and forgotten.’ But the 
releasing order is made ‘ without conclusion of any questions of law 
involved in the seizures,’ the judgment of the Court is not reversed, 
the verdict of the jury is not set aside nor is the direction of the 
judge declared a mis-direction. The men were, indeed, freed from 
jail, but not before the greater part of their sentences had been 
served. It was then mid-winter, and, cast abroad, they found them- 
selves in an ice-bound and almost inaccessible region, without 
money and without friends, and were forced to beg their way from 
point to point for more than a thousand miles to their homes, the 
Government and Company refusing to afford the slightest assistance. 
Under the circumstances, one need not wonder that Capt. Ogilvie, 
whose white hairs might have claimed compassion, harassed by 
privations in and out of jail, should die of cold and starvation not 
far from Sitka. The matter for wonderment is that any of the 
prisoners survived. By hostile tariffs under pretence of retaliation, 
by threats to arrest Canadian commerce, Mr. Bayard would enforce 
what he vaguely calls ‘rights of hospitality’ for those Gloucester 
fishermen who, in defiance of long-established laws in this country, 
in spite of the equally well-known renunciation of their own nation, 
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persist in using Canadian coastal waters as their own fishing pre- 
serves to manifest detriment of the Eastern Provinces. Were the 
cases of the East and West reversed, were Canada to retort in kind, 
seize American ‘trespassers’ 100 miles at sea, drag them into port, 
east them into prison, maltreat them on their escape, their voyages 
lost, their cargoes pilfered, their vessels destroyed, their lives 
imperiled, perhaps even Mr. Bayards vocabulary of vituperation, 
rich as it appears, would be unequal] to the task of fitly depicting 
the raseality of those ‘deputies of deputies’ who administer the 
fishing laws along the British North American Coasts. 

It is true that a telegram was despatched from Washington to 
Oregon to restore the ships and cargoes, but not till much time was 
wasted and frequent applications had been made. To forward the 
missive to Sitka by the monthly packet and place it in the hands 
of the Marshall, consumed still more time. Once there, who could 
tell that it was not a rvse of the enemy, a forgery as transparent as 
contemptible? On one plea or another, two years went by before 
restoration could be made. By that time the cordage was rotted or 
destroyed, the cargoes gone or worthless, the ships’ hulls stove in on 
the beach of Unalaska. More than four years have elapsed since 
these seizures were made. but no apology is offered, no assurance is 
given that the outrages will not be repeated, no compensation is 
awarded to the sufferers. On the contrary, other vessels, their crews 
and cargoes are captured year by year, and the Canadian loss from 
this cause now amounts, in round numbers, to 550,000 dols. 

T. B. Browne. 
Toronto, December, 1890. 


[It will be observed that this article was in print before the 
publication of Lord Salisbury’s recent despatch.—ED. ] 














PATENT RIGHT IN ENGLAND AND THE 
UNITED STATES. 


WILL begin by a process of exclusion. The following pages do 

not contain an exhaustive discussion or even enumeration of the 
points on which the English and American patent systems agree 
and differ. Nor do I profess to ascertain and appraise the influ- 
ence that the patent lore of England has exercised on the minds 
of the men that have moulded the patent law of the United 
States’. Still less do I write with the prospects of the Inter- 
national Union in view, or seek to show that the differences 
between English and American patent law are ephemeral in cha- 
racter and are in fact disappearing. Little more than a century 
has elapsed since the American patent system was created. It 
has already become a formidable rival to our own, the germs of 
which existed, perhaps in the fourteenth, and certainly in the 
sixteenth, century, and its advocates loudly claim that in structure 
and in practical efficiency it stands without an equal among the 
patent laws of the world. I wish to test the worth of this claim, 
so far as England is concerned, at a number of points. Let us put 
aside, in the first place, those provisions in the patent law of the 
United States, with regard to which the superiority of the English 
system is searcely disputable—I mean the patenting of designs 
and the absurd ‘interdependence’ clause. No American lawyer 
has seriously attempted to justify the casuistry that defines utility 
as a capacity of evoking pleasant emotions *, in order to enable a 
man who has merely devised a design to mislead the public into a 
belief that he has patented the article to which it is applied *. 
Equally unsatisfactory has been the operation of the rule that made 
the life of an American patent on an invention previously patented 
abroad cease with the expiration of the shortest foreign term. 
Italy, Canada, Austria, and, in some measure, England also, have 
suffered hardship by reason of the enforcement of this provision. 
As a source of endless uncertainty and annoyance, it deserves to 


' A superficial study of Curtis will satisfy anyone upon this point. 

? Cp. the language of Commissioner Leggett, in Parkinson, C. D. 1871, p. 251. 

* Cp. Parl. Reports, 1873, C. 741, pp. 231-2. The so-called ‘ patent medicines 
formerly gave rise to a somewhat analogous difficulty in England. A man obtained 
a proprietary medicine stamp, described his preparation as patented, and led people 
to imagine that it had received some sort of official recognition. 
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be raised to the same bad eminence as the old fallacy of ‘ compulsory 
working, which even the International Convention has been im- 
potent to destroy. So long, however, as the injustice of the 
‘interdependence’ clause seemed to press upon European and 
Canadian inventors alone, our American cousins preserved, no 
doubt unconsciously, the careless equanimity of Gallio. But in 
recent years a conviction that the ‘interdependence’ clause is far 
from being an unmingled blessing to America has been steadily 
growing in the United States. The dilemma of the American 
Government is obvious enough. A citizen of New York invents a 
machine which he desires to patent both in the United States and 
in England. If he takes out an English patent first, the ‘inter- 
dependence’ clause limits his subsequent American grant to the 
term allowed by English law. On the other hand, if an American 
patent is first applied for, the English doctrine of‘ prior publication '’ 
will, in all probability, prevent the subsequent grant of a patent for 
the same invention in England. Nor does Article IV of the Inter- 
national Convention, to which the United States gave in its 
adhesion in 1887, make the second horn of the dilemma one whit 
more safe or comfortable; for the rigorous ‘ preliminary investiga- 
tion’ required by American law often consumes the whole seven 
months of privilege. It would perhaps be unfair to surmise that 
such cases as The Bate Refrigerating Co. v. Hammond & Co.* have 
been inspired by the growing distrust of the ‘interdependence’ 
clause in the United States. But English lawyers may read, with 
amused satisfaction, in the last Report of the Commissioner of 
Patents *, an official recantation of this old injurious heresy as 
hearty and complete as the sorest victim of its tyranny could 
desire. 

We come now to the consideration of those features in the 
American patent system on which its claim to supremacy is 
avowedly based, (1) its conception of patent right, (2) its pre- 
liminary official examination, and (3) the trivial character of the 
pecuniary burdens that it imposes upon inventors. The nature of 
the subject will not permit us to discuss these topics one after 
another with Calvinistic precision ; but we shall endeavour to keep 
them clearly in view. The fundamental difference between the 
English and the American patent systems may be stated thus. 
The former is a development; the latter is a creation. The 


1 Cp. United Horse Shoe and Nail Co. v. Stewart, 1885, 2 Pr. o. R. 133. per Lord Kinnear. 

? 46 Offic. Gaz, 689. Cp. also Seibert v. Powell, 35 Fed. Rep. 591, and also Edison Co. 
v. U.S. Co. 35 Fed. Rep. 124. The American doctrine of prior publication is both 
more rational and more workable than our own. Cp. Rev. Stats. see. 4886. 

* Office. Gaz., U. S., Oct. 7, 1890. Cp. the Projets adopted at the recent Conference, 
under the International Convention, held at Madrid, iv. 3. 
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constitution of the United States gave power to Congress ‘to 
promote the progress of science and useful arts by securing, for 
unlimited times, to authors and inventors the exclusive right to 
their respective rights and discoveries. In response to the invita- 
tion of Washington, Congress exercised this power in the first 
American patent law—the Act of 1790. This measure was repealed 
by the Act of 1793. but neither that nor any subsequent enactment 
has repudiated or modified the principle on which the original Act 
rested, viz. that inventors and authors have equal aud siuvi/ar claims 
to the protection of the Legislature ; and this practical identification 
of patent right and copyright has all along received the clear and 
consistent support of the American judicature. The accidents of 
history have ordered matters very ditferently in England. A 
monograph on the antiquities of English patent law and the 
interpretation thereof has yet to be written; but even with our 
present limited knowledge we can trace the course of development 
that this branch of legal science has pursued'. At first, letters 
patent are granted for ‘vrenfions, new and useful arts and manu- 
factures which the applicant has perfected or introduced. These 
grants are made, however, not in any clear view that an inventor 
has a right to have the fruits of his ingenuity protected, but rather 
on the ground that the commercial interests of the nation make 
them desirable. Then the problem of ‘monopolies’ arises and 
becomes acute, and the odium attaching to these oppressive privi- 
leges is transferred to the nascent patent law and blights its growth. 
The dead hand of the Elizabethan monopoly is laid upon the patent 
grant; and the Legislature has been unable to relax its fatal grasp. 
The basis of English patent right—undisturbed by the Act of 
1883 *—is a saving clause in the Statute of Monopolies. To the 
accidental association of patents with monopolies, nearly all the 
distinctive, and all the worst, characteristics of the English patent 
system are due. It explains the old judicial anxiety to upset 
specifications, against which the foolish theory of ‘ benevolent 
construction *’ was a natural reaction. It inspired the elaborate 
effort made by Sir Roundell Palmer in 1870 and 1871 to destroy 
the alleged identity between patent right and copyright‘. It 

' Cp. The Antiquary, July and August, 1885, Early English Inventors (T. Fairman 
Ordish . . 

2 Cp. see, 46. 

* Cp. the language of Bowen LJ. in Cropper v. Smith, 1884, 1 P. O. R. at pp. 89-90. 
The whole subject is fully discussed in Edmunds on Patents, p. 122. 

* Parl. Report, 1871, Answers 899-900 ; 939-942. The late Mr. Webster, Q.C. took 
the opposite view; Ans. 562, 786. Cp. T. Aston, on the Patent Laws, 1870, and the 
following State paper ordered by the House of Commons to be printed on Feb. 16, 
1870: * Return of Public Official documents received at the Foreign Office, exhibiting 


the reasons why the Governments of Prussia and the Netherlands have recommended, 
and the Dutch Chambers have resolved on, the Abolition of Patents for Inventions,’ 
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accounts for the abnormal taxation to which inventors are still 
subjected in this country. It gives a meaning to the caution with 
which the definition of the words ‘any manner of new manufactures ’ 
was extended so as to embrace a process as well as a product. It 
crops up besides in a hundred other forms, many of which are 
inconsistent with each other and with the apparent policy of the 
English patent system. I will give a few specimens. The Sovereign 
issues a patent of her ‘certain knowledge, yet the royal grant 
depends solely upon the ‘suggestions’ made by the patentee. 
Again, by the theory of the law, only new and useful inventions 
are excepted from the operation of the Statute of Monopolies. In 
practice, however, we neither guarantee nor even inquire into the 
novelty and utility of the inventions that we protect. Of its 
‘mere motion’ the Patent Office does nothing but see to the formal 
sufficiency of the documents laid before it; recent legislation has 
relieved it of the duty of sending notices of interference’; and 
since the decision of Herschell 8.-G. in re Swi//* it has had little 
trouble in dealing with the sufficiency of claims. These peculiarities 
in the development of the English patent system all spring from 
the same roots,-—the supposed analogy between patents and mono- 
polies, and the consequent conviction that an inventor is a person 
who must take what the law allows him and be thankful. So 
much for the raison dcire of the differences between the English 
and American patent laws. Let us pass on to the ex post facto 
arguments by which these differences are justified. 

By the law of the United States, patent right and copyright are treated 
as substantially identical, 

The English objection to this doctrine was stated by Sir Roundell 
Palmer in 1871 in the following terms :— 

‘A book is the simple creation of a man: it is founded, of course, 
on common intelligence and common knowledge; but the combina- 
tion is a’thing essentially unique, which by no possibility any two 
minds can arrive at in exactly the same way, and therefore it is 
essentially a creation .... But inventions are discoveries of some- 
thing which is not the creation of the discoverer’s mind; they are 
the result of the pursuit of common knowledge for an end to which 
the laws of nature are simultaneously directing a number of minds, 
the whole result depending not on the actual combinations and 
permutations of an individual man’s ideas, but on that which is the 
common intellectual property of the world *.’ 

1 51 & 52 Vict. ¢. 50, 8. 4. 

® Griffin, P. ©, 268. ‘There is no power in the Patent Office to examine into the 
conformity of the elaims put forward by the patentee with the deseription of the 


invention which he has given.’ 
* Parl. Rep. 1871, ubi sup. In the debate in the Dutch Chamber, above referred 
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In reply to this argument, I would most respectfully submit (1) 
that whatever force it possesses receives ample recognition in the 
fact that copyright lasts for at least forty-two years instead of 
fourteen; (2) that it makes literature coextensive with works of 
imagination and creative genius, and ignores the large proportion 
of books that not only are not original but are ‘the result of the 
pursuit of common knowledge for an end to which the laws of 
nature are simultaneously direeting a number of minds';’ and (3) 
that the assumption that every invention will be rediscovered as a 
matter of course without appreciable loss of time is quite unjustifi- 
able*. The industrial history of England warrants Mr. Siemens’ 
assertion, that although you tind a valuable invention in the gutter 
you must give it an owner if it is to prove a commercial success. 

The American doctrine as to the close analogy between patent 
right and copyright rests on the following basis, which appears to 
be essentially a sound one. The inventor and the author alike 
discover new ideas and embody them in a material form. The law 
does not give to either of them an unlimited property in these ideas, 
or in their application. But it says to each: ‘In giving to your 
idea a material embodiment, you have parted with that which is 
your own, and you have also conferred a benefit upon the public. 
In recognition of your just claim to remuneration, you shall have 
for a limited time the exclusive enjoyment of the right to use your 
idea in the most profitable way *.’ 

The preliminary official examination prescribed by American patent 
law has in England aroused a tempest of hostile criticism which is 
still actively at work. Let us try to discover the spirit that rides 
on the whirlwind and directs the storm. In the first place, it is 
alleged that, in spite of the preliminary examination, the most 
frivial inventions are patented. To this argument, however, it 
appears to be a sufficient answer that the preliminary examination 
aims at ascertaining, not the ra/ve of an invention, but its xore//y, 
and that utility has the same meaning in America as in England *. 
In the second place, it is urged that, even when tested by the work 
to, M. Godefroi observed: ‘M. Daguerre and Niepee both pursued that line of 
thought from which photography took its rise, and the fact is so well ascertained 
that when the French Academy of Sciences had to come to a decision about assign- 
ing a reward for the invention, they divided the reward between Daguerre and the 
children of Niepee (then deceased).’ It does not appear to have struck M. Godefroi 
that the action of the Academy was in itseli an admission of the reasonableness of 
giving some remuneration to an inventor. 

' Sir Roundell Palmer did indeed admit this qualification of his definition of 
literature, but he nowhere gave to the admission its legitimate place in his argument. 

* Cp, Aston on the Patent Laws. 

* This argument is pressed with great foree by Mr. Aston in his admirable essay 
on the Patent Law. 

* Cp. Young v. Rosenthal, 1884, 1 P. O. R. 34, per Sir W. R. Grove. Vance v. Campbell, 
1 Fish. 483. 
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that it professes to do, the American official examination is a failure, 
that it secures neither the exclusion of old nor the protection of 
new inventions, and that it gives rise to endless delay and expense. 
I will not enter into an analysis of the evidence with which these 
arguments are usually supported. Some of it is official, and much 
of it is undoubtedly significant. But it seems to me to be 
inconclusive, for the following reasons. 

1. The official evidence is of considerable antiquity’. What 
would English lawyers think of an American critic who cited the 
abortive and ludicrous issue of one of the Beffs v. Menzies* actions 
as a proof that patent litigations in England are a farce? Yet 
English objectors to the American system of preliminary examination 
have no hesitation in relying upon authorities almost as venerable. 

2. That part of the evidence of the failure of ‘preliminary 
examination’ in the United States which is not official is obnoxious 
to several criticisms. It is ex parte. The American Patent Office is 
not in a position to reply to its accusers. It is interested, being based 
upon the views of patent agents and their clients; and it consists 
almost entirely of expert opinion. Contrast this unsatisfactory 
body of testimony with the case for the American Patent Office. 
That mistakes in the conduct of the preliminary examination have 
occurred, and may occur again, is of course indisputable. But the 
present organisation of the American patent system contains ample 
precautions against the ignorance or the arbitrariness of examiners. 
In the Patent Office there are thirty examining divisions, to each of 
which certain classes of invention and art are assigned. Each 
division is presided over by a principal examiner, selected and 
retained in view of his long experience and capacity. Under him 
are assistant examiners, among whom he distributes applications 
according to their nature. These assistants examine into the 
novelty of the inventions submitted to them, and report the result 
to their chief, without whose approval and supervision no action 
upon any application may be taken. From the decision of the 
principal examiner upon any /forma/ matter connected with an 
application, an appeal lies to the Commissioner of Patents in 
person. If the principal examiner rejects an application on the 
ground of anticipation, his decision may be appealed against. first to 
the Board of Examiners in chief, then to the Commissioner in 
person, and lastly to the Supreme Court of the District of Columbia‘. 
In the face of such a variety of checks, it is, antecedently to ex- 

? Cp. Parl. Papers, 1873, C. 741, p. 238. 
? After a trial of six days before Erle J. in the Court of Queen's Bench the jury 
brought in a verdict, with a rider to the effect that they had failed to understand the 


issues! Report of 1865, Ans. 1279. 
* Cp. Report of the Commissioner of Patents (U. S.), 1888, 
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perience, very improbable that irregular and unjust action on the 
part of the assistant examiners should be a feature of the American 
patent system. Put experience seems to support the efficiency of 
the American preliminary examination as strongly as probabilities. 
To any comparison between the number of applications for letters 
patent and the numbers of patents actually granted, I attach little 
weight. It is of small importance to show that so many thousand 
applications are annually rejected unless one can prove that they 
are rejected wisely. But the popularity of the American patent 
system is a very strong argument in favour of its efficiency. The 
preliminary examination into novelty is a vital part of American 
patent law. It lies athwart the path of every inventor that secks 
to become a patentee. If any doubt existed as to the equity with 
which the barrier was maintained, there would be an immediate 
outery of popular dissatisfaction. There is no such outery worthy 
of the name. Year after year, the Commissioner of Patents in his 
official report dwells with pride upon the merits of the great 
organisation that he presides uver, and his notes of triumph! pass 
unchallenged by any considerable body of his countrymen. The 
language of statistics is not less eloquent and persuasive. The 
American Patent System was founded on April 10, 1790. For 
twelve years thereafter the annual number of patent grants did not 
exceed 50; and it was only in the last six years before 1836 that 
it exceeded 500. In twelve years from 1836 it had risen to 1000, 
in about twenty years to 5000, and in 1869 it stood at about 14,000. 
In the year ending Dee. 31, 1889, nearly 24,000 patents were issued ; 
and in the entire century ending on April 10, 1890, nearly 437,000 
patent grants have been made. The income of the American Patent 
Office for the fiseal year ending June 30, 18g0, was 1,347,203°21 
dollars, and its expenditure 1081,173°56 dollars, leaving a surplus 
of 266,029°65 dollars to be placed to the credit of the Patent Fund, 
which now stands at 3,790,556°28 dollars. These figures are incon- 
sistent with the assumption that the system of preliminary examina- 
tion prevailing in the United States is felt to be a failure and an 
injustice. 

Briefly stated, the positive advantages of the preliminary exami- 


' The Commissioner's Report is always discursive, often controversial, and oc- 
easionally rhetorical. The following percration is inspired by the centenary of 
the American patent system. ‘The territories of American invention know no 
Pacific Sea, Their further bounds expand as their higher borders are occupied, 
Illimitable in extent, and inexhaustible in resources, they will yield up unimagined 
treasures of invention in all the coming centuries just as they have done in the 
hundred years of marvels whose recorded story, drawing towards its close, is at once 
the tribute and the glory of the American patent system.” What a difference an 
eeccasional ‘ spirt of the same proper fiery acid’ would make in the readableness of the 
Report of the English Comptroller-General ! 
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nation are these. It gives to patent property a marketable value— 
such as an English patent acquires only after its validity has been 
tested by litigation. It saves inventors from the expense and the 
vexation of taking out worthless patents; it prevents the rights of 
patentees from being infringed; and it makes the Patent Oifice 
an industrial Record Office as well as an executive and judicial 
department. The value of the title conferred by an American 
patent is an ample recompense to an inventor for any delay that 
may have occurred in the granting of it. 

With regard to the faxation of inventors, the contrast between the 
English and American patent systems may be put thus. Fora sum 
of thirty-five dollars an inventor may obtain an American patent, 
whose term is seventeen years, and whose validity has been tested 
by a strict official examination. A British patent lasts for fourteen 
years, costs £154, and raises no presumption of any practical 
value as to the novelty of the invention that it protects. The 
plea that is usually urged in favour of the renewal fees which 
constitute the bulk of the English patent tax is the necessities of 
the Patent Office. Let us test its worth by the Report of the 
Comptroller-General for 1889. During that year the income of the 
Patent Office from fees on patents was £1151.794 4%. 4¢., of which 
sum #£'y3.205 was paid by way of renewal fees. But the surplus 
profit of the Patent Office amounted to 293.534 8%. gd. It seems, 
therefore, that the Patent Office would still be self-supporting, even 
if the renewal fees were abolished! ; 

In conclusion, and upon the whole issue, I submit that in at least 
three of its essential characteristics—its conception of patent right, 
its preliminary examination into novelty, and its scale of taxes,— 
the patent system of the United States is superior to our own. 
That this new strong wine of America could be poured into our old 
English bottles without bursting them, I am by no means prepared 
however to affirm ; and only the ignorance that has been said to be 
‘sometimes the best law reformer’ could hope to accomplish the 
feat. 

A. Woop Renton. 











THE PRIVILEGES OF THE PRESS IN RELATION TO THE 
LAW OF LIBEL. 


| N an action for libel there are certain defences open to journalists 

which they possess in common with all other persons; for 
example, that the words complained of are true, or that they are 
fair comment on a matter of public interest, or that they are 
cont iined in a fair report of parliamentary or judicial proceedings. 
The subject of this paper is however the peculiar privileges of the 
press in relation to the law of libel, or, to put it more accurately, 
the special protection which is afforded to a defendant in proceed- 
ings for a libel contained in any newspaper or periodical publication, 
and these privileges are the creation, not of the common law, but of 
statute. The statutes which have hitherto dealt with the subject 
are Lord Campbell's Act (6 & 7 Vict. c. 96) and the Act amending 
it (8 & 9 Viet. c. 75), the Newspaper Libel and Registration Act, 1881 
(44 & 45 Viet. ¢ 60) and the Law of Libel Amendment Act, 1888 
(51 & 52 Vict. ¢. 64). Those provisions of the Newspaper Libel and 
Registration Act, 1881, which specially affect newspaper libel are, 
however, except in regard to proceedings before a court of summary 
jurisdiction, now only of historical interest, inasmuch as they have 
been repealed and substantially re-enacted and extended by the 
Law of Libel Amendment Act, 1888. 

I now proceed to consider in detail the special defences which 
are open to the defendant in an action for a libel contained 
in a newspaper or other periodical publication. In the first 
place it is worthy of remark that, with the solitary exception of 
the defence of apology and payment into Court which is given 
by s. 2 of Lord Campbell's Act (6 & 7 Vict. c. 96), the special 
privileges of the press are confined to those publications which fall 
within a particular and limited description—a description which, 
although covering a large proportion of the periodical publica- 
tions, nevertheless ignores a considerable number of them. By 
s. 2 of Lord Campbell's Act, ‘in any action for a libel contained 
in any public newspaper or other periodical publication it shall be 
competent to the defendant to plead that it was inserted without 
actual malice and without gross negligence, and that before the 
commencement of the action, or at the earliest opportunity after- 
wards, he inserted in such newspaper or other periodical publica- 
tion a full apology for the said libel, or, if the newspaper or 
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periodical publication in which the said libel appeared should be 
ordinarily published at intervals exceeding one week, had offered 
to publish the said apology in any newspaper or periodical 
publication to be selected by the plaintiff in such action.” By 8&g 
Vict. c. 75, s. 2, there must however be a payment of money into 
Court by way of amends at the time the plea is filed, and therefore 
having regard to Order XXII. rule 1, of the Rules of the Supreme 
Court, 1883, no other defence denying liability can be pleaced 
together with such plea. It should be noticed that this defence is 
available in every action for a libel contained in any pudlic news- 
paper or other periodical publication, words which would apparently 
cover almost every kind of journalistic publication. On the other 
hand, in order to enjoy the protection formerly afforded by the Act 
of 1881, or that which is now given by the Act of 1888, it is 
necessary that the libel should have appeared in a newspaper as 
defined by s. 1 of the earlier of these Acts. By this section the 
word xemwspaper is defined as ‘any paper containing public news, 
intelligence or occurrences, or any remarks or observations therein 
printed for sale, and published in England or Ireland periodically, 
or in parts or numbers at intervals not exceeding twenty-six days 
between the publication of any two such papers, parts or numbers ; 
also any paper printed in order to be dispersed and made public 
weekly or oftener, or at intervals not exceeding twenty-six days, 
containing only, or principally, advertisements.’ Therefore neither 
of these Acts has any application to magazines, or to monthly trade 
papers, or to any paper or pamphlet, though printed for sale and 
containing public news, and published periodically, if such publica- 
tion be at intervals exceeding twenty-six days'. It may be noticed 
in passing that this definition differs from that given in s. 6 of the 
Post Office Act, 1870 (33 & 34 Vict. ¢. 75), by which newspapers are 
required to be registered at the Post Office. A publication may 
therefore come within the definition set out above and yet not 
fulfil the description of a newspaper contained in the Post Office 
Act. In other words a newspaper may be duly registered at 
Somerset House under the Newspaper Libel and Registration 
Act, 1881, and yet not be entitled to go through the post as a 
newspaper in consequence of not having been registered at the 
Post Office. It is matter for regret that there should be two 
definitions of a ‘newspaper’ and two separate registrations. 

The special defences given by the Law of Libel Amendment 
Act, 1888, now require attention. This Act may have extended 
the privileges of journalists—it certainly cannot be said to have 
clearly defined them. Perhaps the most important of its provisions 

» Alt.-Gen, v. Bradbury and Evans (1851), 21 L. J, Ex. 12; 7 Ex. 97; 16 Jur. 130. 
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is that which gives to reports of certain proceedings contained in a 
newspaper, & protection which they have never enjoyed at the 
common law. Thus before the Act, reports wherever published of 
Parliamentary or judicial proceedings had a qualified protection 
which might be rebutted by proof of malice. If reports of anything 
else, e.g. of public meetings, political or otherwise, vestry meetings, 
&e., they had no protection whatever; the defendant had either to 
justify or apologise and pay money into court. This is still the law 
as to the contents of books and journals not coming within the 
above definition of a xerspaper, and it often operates with extreme 
severity. 

In relation to the law of libel it is necessary to consider the 
following classes of reports :-— 

I. Reports of Parliamentary proceedings. 
II. Reports of judicial proceedings. 
III. Reports of public meetings, meetings of Parliamentary or 
local authorities, &e. 

As to the first of these it is important to distinguish reports of 
Parliamentary proceedings, i. e. reports of proceedings in Parliament, 
from reports, papers, votes and proceedings published by order of 
either House of Parliament. The publication of the latter and 
of every verified copy thereof is ‘absolutely privileged,’ and all 
proceedings at law, civil or criminal, will be immediately stayed 
on production of a certificate that they are published by order of 
either House’. It will be remembered that this statutory provision 
terminated the long struggle between the House of Commons and 
the Courts of Justice, the latter having held in the famous case of 
Stockdale v. Hansard* that at common law no privilege attached to 
the publication of Parliamentary reports and papers, even if such 
publication were by order of the whole House. 

Every fair and accurate report of Parliamentary proceedings 
obtains, as I have already stated, a qualified privilege at the 
common law, i.e. it is pr/wd facie protected, and unless the plaintiff 
can prove that the report was published maliciously by the defendant 
he will fail. This has been recognised ever since 1868, the date of the 
case of Wason vy. Walter *, nor is such privilege in any way peculiar 
to newspapers. The privilege of reports of this kind rests entirely 
upon the common law. The Act of 1888 does not deal with them. 

IL. Reports of judicial proceedings :— 

Reports of this kind, like those of Parliamentary proceedings, 

have always been at the common law the subject of a qualified 


1 3& 4 Viet. ¢. 9, ss. 1, 2. 
7 (1839), 9 A. & E. 1, 243; 7 C. & P. 7313; 8 Dawl. 148, 522; 3 Jur. 905; 2M. & 
Rob 9; 2 P. & D. 1. 
L. R. 4Q. B73; 38 LJ. Q. B. 34. 
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privilege, i.e. a privilege rebuttable by proof of express malice, 
which, in the words of the present Master of the Rolls, is the same 
‘for a private individual as for a public newspaper', and remained 
untouched by the Legislature until the year 1588, when it was 
provided by s. 3 of the Law of Libel Amendment Act that ‘a fair 
and accurate report in any newspaper of proceedings publicly heard 
before any Court exercising judicial authority shall, if published 
contemporaneously with such proceedings, be privileged, provided 
that nothing in this section shall authorise the publication of any 
blasphemous or indecent matter.’ The precise effect of these words 
has been the subject of some discussion, and it is submitted that a 
report coming within this section and satisfying the provisoes 
contained therein is ‘absolutely privileged,’ so that no matter how 
malicious may have been the publication of it, no action will lie, 
for although s. 3 does not state in express terms that the report 
shall be ‘absolutely privileged, there are no words, as in s. 4 of 
the same Act, to the effect that the report shall be privileged 
‘uuless it shall be proved that such report was published or made 
maliciously. Moreover, if this interpretation be incorrect, s. 3 is 
merely declaratory of the law as it existed before the passing of 
the Act. If such reports be, in fact, ‘absolutely privileged, a 
remarkable example is afforded of the failure of the Legislature to 
accomplish its intentions, for it is quite clear, from the reports of the 
debates in Parliament * (which would not, of course, be admitted as 
evidence to show what those intentions were) that the Legislature 
did not intend that such reports should be privileged if published 
maliciously. If this construction of the Act be correct the case of 
S/evens v. Sampson * is no longer law, except as to reports of judicial 
proceedings in a newspaper as defined by the Act, not published 
contemporaneously with such proceedings and reports appearing in 
journals which do not come within the meaning of newspaper as so 
defined. On the other hand a high authority on this branch of the 
law, Mr. W. Blake Odgers, holds the opposite view *, although he 
admits that to do so renders the section ‘meaningless and useless.’ 
In order that the report should be ‘fair and accurate’ it is not 
necessary that it should be verbatim, but it must be ‘ substantially 


* Milissich v. Lloyds (1877), 46 L. J. C. P. 4043 36 L. T. 423: 13 Cox C. C. 575. 

? Sect. 3 of the Bill, as originally submitted to Parliament, provided that ‘a fair 
and accurate report published in any newspaper of proceedings of, and in, any court 
exercising judicial authority, shall be absolutely privileged.” In committee on June 6, 
1888, Sir Algernon Borthwick moved and carried an amendment to the effeet that 
the word ‘ absolutely’ should be omitted, in order, as was then expressly stated, to 
render such reports unprivileged if it were proved that they had been published 
maliciously, 

* (1879), § Ex. D. 53; 49 L. J. Q. B. 120; 41 L. T. 782: 444. P. 217; 28 W.R. 87. 

* Law of Libel Amendment Act, 1888, with notes being a supplement to the 
‘Digest of the Law of Libel and Slander.” Stevens & Sons, 18go. 
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a fair account of what took place in Court’ Thus, ‘ it is sufficient 
to publish a fair abstract *.’ A report is not fair and accurate which 
contains an epitome of the speeches of counsel but omits all reference 
to the evidence *, or only refers to it by stating that the witnesses 
‘proved all that had been stated by the counsel for the prosecution *, 
or which states that certain facts appeared from the evidence, when 
in reality no evidence had been given of such facts °, or which 
states ‘from inquiries made by our reporter, &e., &c.,’ when in fact 
the reporter had not made inquiries, but had merely copied certain 
affidavits ®. A report which only consists of part of the judgment, 
material parts of which are omitted, is of course not privileged’. 
If possible the summing up of the learned judge should always be 
given, although this will not protect a report which contains in 
addition such an account of the proceedings at the trial as renders 
the report taken as a whole unfair and inaccurate’. As regards 
the report of a judgment standing by itself it would appear that ‘a 
fair and accurate report of the judgment in an action, published 
bond-fide and without malice, is privileged, although not accompanied 
by any report of the evidence given at the trial’, 

The report must be strictly confined to what actually took place 
in Court. The reporter must not add any comments of his own; if 
he does, no privilege will attach thereto’. ‘If any comments are 
made, they should not be made as part of the report. The report 
should be confined to what takes place in Court, and the two 
things, report and comment, should be kept separate™.’ 

The report of a trial should never be preceded by a title which 
exaggerates the real facts of the case. If it is, even though the 
report itself is fair and accurate, damages may be recovered for 
the libellous title. Thus damages have been recovered for heading 


’. & K. 289. 


i Per Lord Campbell CL. in Andrews Vv. Chapman ( 1853), 3 ( 
J. C. P. 405; per Byles J. in 


* Per Mellish LJ. in Milissich v. Lloyds (1877), 46 L. J. 
Turner, Sullivan, and others (1862 ,OL T. 130. 

* Flint v. Pike (1825), 4 B. & C. 4733; 6 D. & R. 528; Saunders v. Mills (1829), 6 
Bing. 2133 3 M. & P. 520; Woodgate v. Ridout 1865), 4 F. & F. 202. 

* Lewis v. Walter (1821), 4 B. & Ald, 605 ; Roberts v. Brown (1834), 10 Bing. 519 ; 6 
C. & P. 757; 4 M. & Scott, 407. 

5 Pinero ¥. Goodlake 1866), 15 L. T. 676 3 Ashmore v. Borthiick (1885 > 49 J.P. 7923 
2 Times L. R. 113, 209. 

© Reg. v. Andrew Gray 1861 9 26 J. P. 663. 

7 Hayward ¥ lo. Vv. Hayward ¥ Sons (1886 + 34 Ch. D. 1y8 ; 56 L. J. Ch. 287 >; 55 L. 
T. 729 ; 82 Law Times (Newspaper), 61 ; 3 T. L. R. 102; 35 W. R. 392; Grimuecade v. 
Dicks (1886), 2 T. L. R. 627. 

® Milissich v. Lloyds (1877 . 46 L. J. C. P. 4°43 36 L. T. 423; 13 Cex C. C, 575- 

®* Per Fry LJ. in Maedougall v. Knight (1890), L. R. 25 Q. B. D. at p. 11. See, how- 
ever, the observations of the Lord Chancellor and Lord Bramwell in Macdongall v. 
Knight (1889), 14 App. Cas. at pp. 200-203. 

” Rex v. Lee (1804), 5 Esp. 123; Rex v. Fisher and others (1811), 2 Camp. 563 ; Rex 
v. Fleet (1818), 1 B. & Ald. 379 ; Cooper v. Lawson (1838), 8 A. & E. 746; 2 Jur. gig ; 
tP& D153; 1 W. W. & I. 601. 

" Per Lord Campbell CLS. in Andrews v. Chapman 1853), 3. & K, at p. 288. 
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the report of a case ‘ Judicial Delinquency’, ‘ Shameful conduct of 
an attorney”, ‘An honest lawyer *, ‘ Wilful and corrupt perjury‘ ;’ 
the facts in each case not justifying such a description. 

The precise effect of the insertion in s. 3 of the words ‘if published 
contemporancously with such proceedings’ cannot as yet be re- 
garded as certain. If the opinion that the section gives only a 
qualified privilege be correct, it is at least open to question whether 
by the insertion of these words the result has not been to restrict 
the privilege formerly existing. Prior to the passing of this Act, 
every fair and accurate report of judicial proceedings, whether 
published contemporaneously with such proceedings or not, was 
primd facie privileged, and in order to succeed the plaintiff would 
have to prove that the defendant had published the report mali- 
ciously. The fact that the report was not published until some 
time after the proceedings had taken place would be evidence of 
malice, but that was all; it would not ipso facto render the report 
unprivileged, the jury would have to find malice. But if the inter- 
pretation put upon the section by Mr. Blake Odgers can be sup- 
ported, it is at least arguable that the old qualified privilege has 
been taken away from reports of judicial proceedings not published 
contemporaneously with such proceedings. This furnishes another 
reason for holding that the privilege granted by the section is 
‘ absolute.’ 

To sum up, then, a report of judicial proceedings published in a 
newspaper or journal will fall into one of the following classes :— 

(2) Reports in a newspaper as defined by sec. 1 of the Law of 
Libel Amendment Act 1888, published contemporaneously with 
such proceedings. These, it is submitted. are ‘absolutely privi- 
leged’ by sec. 3 of the Act. 

(4) Reports in a newspaper as so defined not published contem- 
poraneously with such proceedings. These obtain a qualified privi- 
lege by the common law, but the fact of their not being published 
contemporaneously, would in the majority of cases be such strong 
evidence of malice as to render the privilege useless. 

(c) Reports not in a newspaper as so defined. These also obtain 
a qualified privilege by the common law, which may be rebutted by 
proof that they were published maliciously by the defendant. 

What then is the precise meaning of the words ‘if published con- 
temporaneously with such proceedings ?’ Strictly speaking, a report 


? Stiles v. Nokes (1806), 7 East, 493. 
* Clement v. Lewis and others 1820), 3 Br. & Bing. 297 ; 7 Moore, 2c0; in the Court 


below, Lewis v. Clement (1820), 3 B. & Ald. 702; Bishop v. Latimer 1861), 4 L. T. 775. 
* Boydell v. Jones (1838), 7 Dowl. 210; 1 Horn & H. 408; 4 M. & W. 446. 
* Lewis v, Lery (1851), 27 L. J. Q. B. 282; E. B. & E. 537; 4 Jur. N.S. g7o. 
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published in an evening paper of a trial which has taken place on 
the same day is not ‘published contemporancously with such pro- 
ceedings, still less the report of the next morning’s paper. It 
cannot however be contended that such reports are not now, as 
they have been for more than a century, privileged if ‘ substantially 
correct. The difficulty, of course, arises when we consider what 
length of time must elapse between the trial and the publication of 
the report in order to bring the latter within the description, ‘ not 
published contemporaneously with such proceedings. And it is 
evident that the time in question must vary according to the 
opportunity and time of publication of the paper. Thus, a report 
published in a daily paper a fortnight after the proceedings had 
taken place, would be in a very different category to the same 
report published at the same time by a paper which only appeared 
once in every fortnight, and which had no previous opportunity of 
publishing it. The practical importance of the section is however 
small, for a newspaper which published a stale report of a case 
would have great difficulty in satisfying a jury that it was not 
done maliciously, and if it failed it would be precisely in the same 
position as if the report were in the first instance held unprivileged. 
Under this description of reports of judicial proceedings come 
reports of proceedings before a judge at Chambers’, in gaol before 
a registrar in bankruptcy’, before a County Court judge in his own 
room to which the publie have access*, before examiners duly 
appointed to inquire into the sufficiency of securities offered on 
trial of an election petition *: also, it is submitted, having regard to 
the case of Usi// v. J/a/es®, all reports of ex parte proceedings, whether 
such proceedings result in the discharge by the magistrate of the 
party charged (as in Curry v. Walter® and Lewis v. Levy’) or not. 
III. Reports of public meetings :— 

At the outset it is worth noticing that reports of public meetings 
have always stood on a different footing to reports of judicial 
proceedings—the former until quite recent years enjoying no sort 
of privilege. On the other hand, as we have already seen, the 
latter were always held privileged if fair and accurate; indeed 
it does not appear to have been decided until 1879, in the case of 
Sterens v. Sampson*, that a report of judicial proceedings was not 


' Smith v. Scott (1847), 2C. & K. 580. 

® Ryalls v. Leader and others (1865), L. R. 1 Ex. 296; 35 L. J. Ex. 185; 14 L. T. 563 ; 
4H. & C. 555; 305. P. 520; 12 Jur. N.S. 5023; 14 W. R. 838. 

* Myers v. Defries, Times, July 23, 1887. 

* Cooper v. Lawson (1838, 8 A. & E. 746; 1 P. & D. 155; 1 W. W. & HL. 601. 

* (16878), 3 C. P. D. 1793 47 L. J.C. P. 323; 38 L. T. 65; 41 J. P. 7435 26 W. R. 
37!. 

* (1796), 1 B. & P. 525; 1 Esp. 456. 

7 (1858), 27 L. J. Q. B. 282; E. B. & E. 537; 4 Jur. N.S. 970. 

* Supra. 
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‘absolutely, but only conditionally, privileged; in other words, 
that it was open to the plaintiff in an action fora libel contained in 
such report to prove malice on the part of the defendant, and so 
rebut the primd /acic privilege to which such a report is entitled. 

It has been well pointed out that the special protection which has 
been always given to reports of judicial proceedings was probably 
due to the fact that ‘the judges had such reports under their 
immediate control, and could forbid (and in former days did forbid) 
the publication of such reports when they thought it necessary '/ 
Whatever may have been the reason for this distinction, prior to 
1881 reports of public meetings were in no sense privileged. If the 
matter reported were libellous, the defendant had no course open to 
him except to justify or to apologise and to pay money into Court. 
In that year a qualified protection was given to such reports by 
s. 2 of the Newspaper Libel and Registration Act 1881. In order 
to come within the protection of that Statute the meeting had to 
be ‘lawfully convened for a lawful purpose and open to the public :’ 
from which, as has been pointed out by the learned editor of this 
REVIEW, ‘it appears that in the opinion of Parliament there may 
be meetings lawfully convened for unlawful purposes and public 
meetings not open to the publie, guod mirum !* 

In 1888 the Legislature, recognising that the provisions of this 
section were both misleading and unworkable, made another attempt 
to establish the law relating to reports of public meetings on a firm 
and satisfactory basis, and although it cannot be said that the law 
as it now stands is beyond the reach of criticism, or even that 
it is as clear and definite as it might be, it nevertheless contrasts 
favourably with its former condition. 

The Act of 1888 repeals s. 2 of the Act of 1881 and replaces it 
by a provision which aimed at the establishment of a much wider 
and more extended privilege, and which endeavoured as far as 
possible to specifically define those meetings reports of which 
would in future be protected. It is necessary to examine in some 
detail the result of this latest attempt to deal fully and satisfactorily 
with a somewhat vexed question. The precise words of the section®, 
which it may be mentioned in passing is uot retrospective *, are— 

‘A fair and accurate report published in any newspaper of the 
proceedings of a public meeting, or (exeept where neither the public 
nor any newspaper reporter is admitted) of any meeting of a vestry, 
town council, school board, board of guardians, board or local 


! Odgers, ibid. p. 4. 
* Pollock on Torts, ist ed., Pp. 233 nm. (t>. 

S. 4 of the Law of Libel Amendment Act, 1858. 
* Per Charles J. in Hopley v. Williams, 53 7. P. 822. 
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authority formed or constituted under the provisions of any Act 
of Parliament, or of any committee appointed by any of the above- 
mentioned bodies, or of any meeting of any commissioners authorized 
to act by letters patent, Act of Parliament, warrant under the Royal 
Sign Manual, or other lawful warrant or authority, select com- 
mittees of either House of Parliament, justices of the peace in 
quarter sessions assembled for administrative or deliberative pur- 
poses, and the publication at the request of any Government oftice 
or department, officer of state, commissioner of police, or chief 
constable, of any notice or report issued by them for the informa- 
tion of the public, shall be privileged unless it shall be proved that 
such report or publication was published or made maliciously : 
Provided that nothing in this section shall authorize the publication 
of any blasphemous or indecent matter: Provided also, that the 
protection intended to be afforded by this section shall not be 
available as a defence in any proceedings if it shall be proved that 
the defendant has been requested to insert, in the newspaper in 
which the report or other publication complained of appeared, a 
reasonable letter or statement by way of contradiction or explana- 
tion of such report or other publication, and has refused or neglected 
to insert the same: Provided further, that nothing in this section 
contained shall be deemed or construed to limit or abridge any 
privilege now by law existing, or to protect the publication of any 
matter not of public concern and the publication of which is not 
for the public benefit. 

For the purposes of this section, “ public meeting” shall mean 
any meeting Joud five and lawfully held for a lawful purpose, and 
for the furtherance or discussion of any matter of public concern, 
whether the admission thereto be general or restricted.’ 

There has been a great deal of discussion as to whether it will 
be necessary, in order to establish privilege for the publication in 
a newspaper of any of the proceedings specified in the above section, 
to prove (1) that the matter is of public concern, and (2) that the 
publication thereof is for the public benefit ; or whether it will be 
sufficient to prove either (1) or (2). At first sight the former con- 
struction appears to be the correct one, but it is submitted that a 
careful consideration of the words of the section will prove that 
this is not so’. 

The only case hitherto reported under this section is Kel/y v. 
O Malley and others *, the facts of which were as follows :—A meeting 


' For the arguments in support of this contention, see a small work by the author 
of this article, entitled *The Law of Libel in its relation to the Press,’ Reeves 
and Turner, 1889, pp. 35, 36. 


* 6 Times Law Rep., p. 62. 
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of dock labourers was held for the purpose of discussing the Sugar 
Bounties, and the plaintiff had attempted to speak to the meeting, 
but was unable to do so owing to the noisy and derisive observa- 
tions of certain persons who had known him some years previously 
at Bristol, and who were present at the meeting with the express 
object of preventing him from addressing it. An accurate report 
of the proceedings appeared in ‘ The Star, containing infer a/ia the 
substance of the noisy and derisive observations, which had no 
connection whatever with the Sugar Bounties, but referred to 
events which had happened at Bristol some twelve years ago. 
Mr. Baron Huddleston left it to the jury to say whether such events 
were matters of public concern, and whether their publication was 
for the public benefit, and the jury answered both questions in the 
negative. The point discussed above was not raised by counsel on 
either side, and the learned judge expressed no opinion thereon. In 
its practical aspect the discussion is perhaps somewhat useless, 
for it is difficult to imagine any libellous matter of public concern 
the publication of which would not be for the public benefit, or any 
libellous matter of private concern which it would be for the publie 
benefit to publish. It is possible that the point may never be 
judicially decided, for the case of Pankhurs/ v. Sowler seems to show 
that the question is for the jury, not for the judge, and, in the words 
of Mr. Blake Odgers, ‘ whenever a jury is prepared to find that the 
matter is of public concern they will go a step further, and find 
also that its publication was for the public benefit *.’ 

It will be noticed that the subject-matter of the section ® falls 
naturally under three separate heads— 

(i) Reports of the proceedings of a public meeting. 
(ii) Reports of meetings of local or Parliamentary authorities. 

(iii) The publication of notices and reports published at the 
request of any Government office or authoriiy. 

As to (i) it would appear that the report of the proceedings of a 
public meeting as defined by the section is privileged provided 
that (a) the report is fair and accurate; (/) the matter complained 
of is not blasphemous or indecent ; and (c) the matter complained of is 
of public concern, or the publication thereof is for the public benefit. 
The privilege may be rebutted by proof (a) that the report was 
published maliciously ; or (8) that the defendant has, after request, 
refused or neglected to insert in his newspaper a reasonable letter 
or statement by way of contradiction or explanation of such report. 

It will be observed that the report must be of ‘a meeting load 


' (1887), 3 Times Law Rep. 193. 
* The Law of Libel Amendment Act, 1888, with notes, p. 7. 
* The Law of Libel Amendment Act, 1888, s. 4. 
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Jide and lawfully held for a lawful purpose, and for the furtherance 
or discussion of any matter of public concern, whether the admission 
thereto be general or restricted.’ 

The last words of this clause would apparently cover reports of 
meetings not in the widest sense public, e.g. of meetings to which 
admission can only be obtained by ticket, provided, of course, that 
the object of the meeting is lawful. and for the furtherance or dis- 
cussion of any matter of public concern. Probably also reports of 
meetings held at a private house of the same nature, at which 
persons were only present by invitation, would be included. The 
meeting must be ‘oud fide... Ae/d/, ice. it must not be held for the 
mere purpose of de famation,—consequently the report of any meet- 
ing. if the jury were satisfied that it had been held for such purpose, 
would not be protected. Moreover, the meeting must be ‘ /am/i//y 
held. ice. it must not be held in violation of the law, e.g. in 
contravention of the statutes against tumultuously petitioning 
Parliament '. 

In order to prove that ‘the publication of the matter complained 
of is for the public benefit,’ it is not enough to prove that the report 
is fair and accurate, and that it is for the publie benefit that reports 
of meetings of the same kind as this particular meeting should be 
published, e. g. that it is an accurate report of a political meeting— 
to obtain protection under this head it must be proved that the 
publication of the very words complained of is for the public 
benefit. This imposes on every editor the duty of editing the 
whole paper. He must not trust to the proved accuracy of his 
reporter; he must himself read through the report, and be careful 
to eliminate al] blasphemous and obscene matter®, every unfair 
attack on a public man, everything defamatory of a private 
individual. No doubt this is almost a practical impossibility in 
the case of a daily paper, where the type has to be set up with the 
greatest possible speed ; but, nevertheless, it seems to be clear law, 
according to the decision in Pankhurst vy. Sor/er*, that unless this is 
done the proprietors will be liable to an action for libel. 

(ii) Reports of meetings of local or Parliamentary authorities. The 
effect of the section would appear to be that a report published in 
any newspaper of any meeting of a vestry, town council, school 
board, board of guardians, board or local authority formed or con- 
stituted under the provisions of any Act of Parliament +, or of any 
committee appointed by any of the above-mentioned bodies, or any 


. 13 Car. 2, ¢. 5; 1 W. & M., sess. a's 23 7 Ceo, 3. ¢. 19, & 23. 
® Steele v. Brannan i872 , LR. ae 3603 H ‘1 L. J. M. C. 85. 
1887, 3 Times Law Rep. 193. 

* This would cover the report of the meeting of a County Couneil. 
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meeting of any comimissioners authorized to act by letters patent, 
Act of Parliament, warrant under the Royal Sign Manual, or other 
lawful warrant or authority, or of select committees of either 
House of Parliament', is privileged provided that — 

(a) Such report is fair and accurate ; 

(4) The public or a newspaper reporter was adimitted, or given an 
opportunity of admission to such mnceting *s 

(c) The matter complained of is not blasphemous, or indecent ; and 

(/) The matter complained of is of publie concern, or the pub- 
lication thereof is for the publie benefit. This privilege may be 
rebutted in precisely the same way as that which attaches to those 
reports of publie meetings which we have already considered ®. 

It must be remembered that the report of any such mecting as 
the above, if published elsewhere than in a newspaper, as defined 
by the Newspaper Libel and Registration Act, 1581, e.g. in a 
magazine or monthly trade paper, is in no way privileged. More- 
over, no report of any meeting other than those dealt with under 
the first and second of the above heads is privileged, whether pub- 
lished in a newspaper or elsewhere. Thus if a newspaper or 
periodical publishes a fair and accurate report of the proceedings 
at a meeting of the creditors of a bankrupt or the shareholders 
of a company, the fact that such report is a fair and accurate 
account of what actually took place is no defence to an action for 
libel *, though it may operate to mitigate the damages °. 

(iii) The publication of notices and reports at the request of any 
Government office or authority. It would seem to be now the law 
that the publication at the request of (1) any government office 
or department ; (2) officer of state; (3) commissioner of police ; or 
(4) chief constable, of any notice or report issued by them for the 
information of the public, is privileged, provided that (7) the matter 
complained of is not blasphemous or indecent: and (/) the matter 
complained of is of public concern, or the publication thereof is 
for the public benefit. Put this privilege may be rebutted in the 
same way as that which attaches to reports coming under the first 
and second of the above heads. 

' See Rex v. Wright (1z99), 8 T. R. 923. The 4th sect. of the Law of Libel Amend- 
ment Act, 1888 (51 & 32 Viet. «. 64), also protected reports ‘of any meeting... . 
of justices of the peace in quarter sessions assembled, for administrative or deli- 
berative purposes.” These functions of the justices were however transferred by the 
Local Government Act, ISSS, to the County Councils. 

2 It is submitted that the insertion of the italicised words in this previso is in 
accordance with and justified by the true construction of the section of the Act. 

’ Supra, p. 167. 

* Davison v. Duncan (1857), 26 L. J. Q. B. 104; 28 L. T. O., s. 265; 7 E. & B. 229; 
3 dur. N.S. 613; 5 W. R. 253. 

* Duncombe Vv. Daniell 1837), 8 C. & PL 222; 2 Jur. 32; 1 W. W. & H. 101, per 
Wightman J. in Duris v. Cutbush 18sg>, 1 F. & FP. 487. 
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It will be observed that the Act only deals with notices or 
reports published a/ (Ae request of any Government office or authority. 
Two points should be noticed : 

(1) That the publication of a notice or report issued by any 
other body, e.g. a vestry, is not privileged until officially pub- 
lished ; and it would seem that this is so, even where official pub- 
lication is authorized by Act of Parliament’. 

(2) That the publication of all reports, papers, votes, and proceed- 
ings by order of either House of Parliament is absolutely privileged *. 

So much then for the special defences to an action for a 
libel contained in any newspaper. Certain other advantages 
which it is convenient to notice here, are enjoyed by the defen- 
dant in such an action. The 5th section of the Act of 1888, 
though of general application, contains a provision of the ut- 
most value to newspaper proprietors. It provides that ‘it shall 
be competent for a judge or the Court upon an application by 
or on behalf of two or more defendants in actions in respect 
to the same, or substantially the same, libel, brought by one and 
the same person, to make an order for the consolidation of such 
actions, so that they shall be tried together, and after such order 
has been made, and before the trial of the said actions, the de- 
fendants in any new actions instituted in respect to the same, or 
substantially the same, libel, shall also be entitled to be joined 
in a common action upon a joint application being made by 
such new defendants, and the defendants in the action already 
consolidated. 

This section was passed in order to prevent the repetition of such 
cases as Tucker v. Lawson®, and Colledge v. Pike*, where a series of 
actions were brought against different newspapers for the same 
libel, which they had all copied, and heavy damages recovered 
against each. Prior to the Law of Libel Amendment Act, 1888, 
it was held ® that in such a case, inasmuch as there were distinct 
and separate publications, and consequently the liabilities of the 
various defendants were different, there could be no consolidation 
of the actions, and the only relief which the defendant could obtain 
was in regard to costs, and this was effected by obtaining a stay 
of all the actions except one. Each defendant was then liable 
for whatever damages the plaintiffs recovered in that action, and 
by this means a plaintiff might, of course, recover enormous 


* Popham v. Picknon (1862), 31 L. J. Ex. 133; 5 L. T. 846; 7 H. & N. 891; 26 J. 
P. 646; 8 Jur. N.S. 179; 10 W. R. 324. 
4 ’ a 19 + 
2 3 & 4 Viet. c. 9. 
' (1886), 2 Times Law Rep. 593. 
* (1886), 56 L. T. 124. 
* In Colledge v. Pike A886), 56 L. T. 124. 
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damages for what was, in reality, the same libel. By the fifth 
section of this Act, however, such a course is rendered impossible, 
as the actions may be consolidated, and by virtue of the same 
section a jury is enabled, after assessing the damages suffered 
by the plaintiff in a consolidated action, i.e. the amount recover- 
able in all the actions, to go further, and apportion the amount 
of damages recoverable against each defendant. Without this 
provision, each defendant would, of course, be liable for all the 
damage, as, indeed, he still is in any action not coming within 
the meaning of a consolidated action under section 5 of the 
Law of Libel Amendment Act, 1888. Another improvement in- 
troduced by the Act is that at the trial of an action for a libel 
contained in a xemspaper the defendant can give in evidence in 
mitigation of damages that the plaintitf has already recovered 
(or has brought actions for) damages or has received or agreed 
to receive compensation in respect of a libel or libels to the same 
purport or effect as the libel for which such action has been 
brought’. Under the law as it existed before the Act of 1888 
the plaintiff if he went into the witness box could be cross-examined 
as to other actions, but evidence could not be called by the defen- 
dant for the purpose of contradicting him, inasmuch as it would 
have been irrelevant to any issue in the case *. 

So far civil proceedings have alone been dealt with. The 
special privileges of the Press in relation to magisterial and 
criminal proceedings for libel must now be noticed. In the 
first place by section 4 of the Newspaper Libel and Registra- 
tion Act, 1881 (44 & 45 Vict. c. 60),‘a Court of summary juris- 
diction, upon the hearing of a charge against a proprietor, 
publisher, or editor, or any person responsible for the publication 
of a newspaper, for a libel published therein, may receive evidence 
as to the publication being for the public benefit, and as to the 
matters charged in the libel being true, and as to the report being 
fair and accurate, and published without malice, and as to any 
matter which under this or any other Act, or otherwise, might be 
given in evidence by way of defence by the person charged on 
his trial on indictment, and the Court, if of opinion after hearing 
such evidence that there is a strong or probable presumption that 
the jury on the trial would acquit the person charged, may dismiss 
the case. This section effected a great change in the law. For- 
merly a Court of summary jurisdiction could not receive evidence 
as to the truth of a libel except where the defendant was charged 
under section 4 of Lord Campbell's Act (6 & 7 Vict. ¢. 96) with 


' Law of Libel Amendment Act, 1888, s. 6. 
* Ilunt v. Algar and others 1833), 6CL& rP. 245 ; Creerey Vv. Carr (1838), 7 C. & Pr. 64. 
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maliciously publishing a defamatory libel, Auowing the same to be 
false’. It must however be remembered that the provisions of 
the Act of 1881 are limited in their application by reason of the 
special meaning to be attached to the term ‘newspaper.’ 

Section 5 of the Newspaper Libel and Registration Act, 1881, is 
also of importance to the Press, for it provides that where the party 
charged is the proprietor, publisher, editor, or any person respon- 
sible for the publication of the newspaper in which the libel has 
appeared, he may, after he is shown to have been guilty, and if 
the Court thinks the libel trivial, elect to be summarily dealt 
with, in which case the Court may summarily convict him, and 
adjudge him to pay a fine not exceeding 2£’50. It is difficult, 
however, to see the practical utility of the above provision, for 
it is only applicable when the Court of summary jurisdiction ‘is 
of opinion. ... that the libel was of a trivial character, and it 
is surely most improbable that in such a case the judge in 
chambers would make the preliminary order for a criminal prose- 
cution, which must be ‘first had and obtained’ under section 8 of 
the Law of Libel Amendment Act, 1888. By that section, ‘no 
criminal prosecution shall be commenced against any proprietor, 
publisher, editor, or any person responsible for the publication of 
a newspaper, for avy libel published therein without the order 
of a judge at chambers being first had and obtained. Such ap- 
plication shall be made on notice to the person accused, who 
shall have an opportunity of being heard against such appli- 
cation.’ Prior to this provision becoming law it was necessary 
under section 3 of the Newspaper Libel and Registration Act, 1881, 
to obtain the fiat of the Director of Public Prosecutions before a 
criminal prosecution could ‘be commenced against any proprietor, 
publisher, editor, or any person responsible for the publication of 
a newspaper for any libel published therein,’ but the facility 
with which this fiat could be obtained prevented the section 
from being any real protection to the journalist. The judge in 
chambers will make no order under the Act of 1888 unless he 
is satisfied that the case is one which will not be met by a civil 
action. The advantages of this new provision are limited to ‘the 
proprietor, publisher, editor, or any person responsible for the 
publication of a newspaper,’ as to which several points are notice- 
able. It affords no protection to the actual composer, or author 
of the libel, to the reporter, or the writer of any article, even 
though attached to the staff of the newspaper, or to the com- 
positor, or the office boy, all of whom are liable to be prosecuted 


' Ex parte Ellisen, not reported, approved by Lush J. in Reg. v. Carden (1879), 5 Q. B. 
DD. 11, 13. 
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at common law. It is doubtful whether it includes the printer 
under the phrase ‘person responsible for the publication.’ The 
Act of 1888, unlike that of 1881, contains no definition of pro- 
prietor, so that it is difficult to say precisely what construction 
the Court will put upon the term. It is however improbable, in 
the absence of any express clause to that effect, that the wide 
meaning given to it in the Act of 1881 will be held applicable. 
In conclusion it is submitted as quite evident that much still re- 
mains to be done either by statute or judicial construction before 
this branch of the law obtains the certainty and clearness which 
its importance demands, and it is to be hoped that no long time 
will elapse before Parliament sees fit to extend to all publications 
the privileges which it has hitherto granted to an arbitrarily selected 
portion of them. 
Hvau Fraser. 








A NEW POINT ON VILLEIN TENURE™ 


N this paper, which was read before the Economic Section of 
the British Association at its meeting in 1890, Mr. Ashley, 
who in his little book on Economic History has given the best 
popular sketch of ‘the Manor and Village Community’ that has yet 
been published, discusses a few points in the history of villeinage. 
As regards remote times, he seems to be now more decisively 
inclined than he was three years ago to accept Mr. Seebohm’s 
theory, but seems to have no new evidence to offer. As regards 
the thirteenth century, he ‘ purposely omits all reference to Bracton, 
on the ground that ‘so long as we are without a critical edition, 
and unable to distinguish Bracton’s text from later accretions, it 
is possible to support by his authority almost any opinion as to 
villein tenure. This, as we think, goes much too far. No one has 
a worse opinion of the vulgate text of Bracton than that which we 
hold ; but still, though a few details may be doubtful, Bracton’s 
general theory of villein status and villein tenure becomes clearer, 
more definite, and more consistent every time that one reads it, and 
(at least so it seems to us) proves beyond doubt that early in 
Henry III's reign the king’s judges were within an ace of granting 
to the free man who held in villeinage that protection of common 
law and royal justice which—the opportunity having once been lost 
—he did not gain for some centuries afterwards. For how many 
centuries afterwards ?—in other words— When was it that the copy- 
holder acquired an action against his lord? Now it is on this ques- 
tion of comparatively recent history that Mr. Ashley has something 
to say that seems to us new and startling. We all know the famous 
section of Littleton’s Tenures (see. 77), which enshrines the dicta of 
Danby and Brian, and probably we have all been wont to think 
that those dicta solved a great question for good and all. But did 
Littleton write that section, or rather the latter half of it? ‘ This 
passage does not appear either in an edition of Littleton printed 
about the year of his death, or in the issues of Pynson in 1516 and 
1525. It occurs for the first time in the edition of Redmayne in 
1530. This opens a very serious question, one upon which we 
shall not be in a hurry to make up our minds ; and though we are 
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not very favourably inclined towards Mr. Ashley's explanation of 
the celebrated dicta as the attempts of Yorkist judges to gain 
favour with the poorer sort by whom their master was supported, 
still true it is that these dicta were, if the phrase be allowed us, as 
obiter as dicta could be, and if the Year Books fairly represent this 
matter, they long remained isolated dicta. We must confess that 
at the moment we have no answer ready for Mr. Ashley, and that 
in our opinion one more point in our legal history must now be 
considered doubtful. On the other hand, we think that Mr. Ashley 
has made too light of the customary heritability of customary 
estates. It is quite true that some of the great religious houses 
were careful to prevent the dead tenant’s heir from succeeding his 
ancestor. Thus, for example, in the lately published Literae Can- 
tuarienses we find the monks of Christ Church in 1340 resisting an 
attempt of their villein tenants to establish a customary inherit- 
ance ; and if in recent days the Dean and Chapter of Durham have 
had no copyholders, while the Bishop has had plenty, this seems 
due to the fact that the corporation aggregate was more far-sighted 
than the corporation sole, that the Prior and Convent enforced the 
rule that there should be no inheritance of their doudagia. Stiil in 
Court rolls of the thirteenth and fourteenth centuries, it is common 
enough to find a demandant claiming a villein tenement by inherit- 
ance ‘according to the custom of the manor,’ and alleging descent 
from heir to heir with all the same strict accuracy that would have 
been required of him had he been a freeholder pleading before the 
Common Bench. However, Mr. Ashley’s great point is, to our 
minds, the point about Danby, Brian and Littleton, and we are 
very glad that he has made it. 


F. W. MAITLAND. 





‘A POOR MAN’S LAWYER’ IN DENMARK. 


F the various plans contained in that now celebrated work 
‘In Darkest England’ there is one which among laymen at 

any rate has met with a considerable amount of sympathy. 
General Booth calls it ‘a poor man’s Lawyer and a poor man’s 
Tribune.’ He proposes the creation of an institution which is to 
give to the poor gratuitous legal advice of every description, and 
to which they can appeal for aid in all legal proceedings, criminal 
as well as civil. The institution is to do the work of solicitor 
and barrister, and of every kind of solicitor and every kind of 
barrister. It is moreover to act when called upon as debt-col- 
lector, patent agent, detective, surveyor, arbitrator, and mediator. 
How all this is going to be done General Booth does not tell us. 
As to the details of this as of many of his plans he preserves a 
silence which may be due to lack of space or to the fact that 
he sees the difficulties, though he does not speak of them. He does 
not even tell us whether the staff of his institution is to consist 
of laymen who are to invoke whatever professional assistance 
may be necessary, or whether a troupe of tame barristers and 
solicitors are to be kept on the premises ready to perform, 
singly or in batches, when wanted, and, if so, what modifications 
are to be made in the rules of what is called professional etiquette. 
Now all this is not so impracticable as at the first blush some 
may think it. Like most of the plans in the book it lacks what- 
ever merit is possessed by originality. Such institutions exist in 
America and have been suggested in England. At Copenhagen 
something of the kind has been established for some years, and 
an opportunity was recently afforded the writer of this article 
of seeing the working of this Danish Retshjaelp (Legal Helper), 
and it is proposed here to give some account of it. The difficulties 
formerly experienced by the poorer classes in Denmark in obtaining 
legal assistance were similar in many ways to those which beset 
them here. Disputes between landlord and tenant, master and 
servant, husband and wife (the last increased by the lamentable 
facility with which divorce is obtained in Denmark), often, as we 
might expect, necessitate skilled assistance. There, as here, the poor 
have troubles about bills of sale, hire-purchase agreements, questions 
of inheritance (wills, legitimacy, and so forth), or are perhaps in- 
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volved as prosecutors or defendants in criminal cases of various 
kinds and degrees. And as the difficulties of the poor there are 
similar to those of the poor here, so their means of help, such 
as they are, are very much alike. They can ask a magistrate’s 
help, but the magistrate can only pay them a very superficial atten- 
tion. In some cases, e.g. debt below 200 kr. (#11), assault where 
the police do not prosecute, disputes between master and servant, 
libels (when not printed), a poor plaintiff can plead his own cause, 
but even if he has the ability he has to serve writs and so forth 
and get his witnesses together. If he knows a lawyer (in Denmark 
there is no such distinction as ours between barrister and solicitor) 
he can perhaps get him to act gratuitously, but in most cases the 
poor client knows none, or is too proud to go to him if he does. He 
can sue in forma pauperis, but there, as here, to get leave to do so 
he must go through troublesome formalities necessitating skilled 
assistance. He has one refuge which perhaps he were better 
without. In Denmark anyone may act as a lawyer everywhere 
except actually in court. The consequence is that a number 
of writing offices have sprung up directed by incompetent and 
sometimes unscrupulous persons, who, while fleecing their clients 
out of their last pence, often do them very little good. The 
existence of these offices became a crying nuisance, and at last 
some advocates and students determined to found and maintain 
a Poor Man’s Lawyer by the aid of private contributions. It 
may here be explained that there are three grades of lawyers. 
A student reads law without obtaining any practical knowledge 
for from four to six years; he then passes his examination and 
becomes a candidatus juris. He starts an office and acts as a 
pleader (the practice seems very like the old Chancery practice by 
bill and answer). After two years’ pleading he gets a certificate 
and is called an Overratssagforer; he can now appear in any 
court but the Appeal Court. After remaining three years in this 
condition he is allowed a trial before the Appeal Court, and if 
successful may henceforth appear there. There is also a different 
grade, Sagforer, who take a lower examination and can appear only 
in the lower provincial courts. All alike see their clients at first 
hand. The judges, it may be explained, are not selected from the 
ranks of the advocates, but are appoiated according to seniority 
from the Ministry of Justice, and they have consequently very 
little practical experience of court work, if any. 

To resume, ‘the profession’ held a meeting in October, 1885, and 
resolved to institute the Retshjaelp. No time was lost in organisa- 
tion. On the 1st December in the same year the institution was 
opened and has flourished ever since. The President is Herr Zeuthen, 
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who, tired of the routine work of the Ministry of Justice, gave up the 
sure prospect of judicial promotion for a forensic career. He is 
thus well qualified for the post, being familiar with the adminis- 
trative as well as the practical branch of the profession. The 
Retshjaelp is open every week-day from 7 to g in the evening 
(in winter also on Sundays from g to 11 in the morning) for con- 
sultation and advice, but no one is ever told he ‘ cannot be reached, 
and it is often 11 o'clock before the list is disposed of. The 
system is striking in its simplicity. There is a large waiting- 
room in which the clerk of the institution, its only paid official, 
takes the names of all comers and short particulars of their 
cases. They then sit down and wait their turn. Leading out 
of the waiting-room are four consultation-rooms; in each of these 
is an advocate and a student, the latter acts as clerk, and of 
course thus acquires a good practical knowledge of law, which will 
afterwards be useful to him. 

The applicant for help is invited to take a seat, and it is perhaps 
not superfluous to mention, that one of the most notable features 
about the institution is the extreme courtesy and patience with 
which everyone is treated. He states his case, the advocate ques- 
tioning him, and the student taking notes the while. In front of 
the student is a sereen full of common forms. <A specimen of one 
of these, not one of the least used, may be of interest. 


StuDENts’ UNIon. 
Legal Aid for the Poor. 


To 
Whereas we the undersigned married couple having lived together 
in have come to the full conviction that our disposi- 


tions are so opposed that no real happiness can be ours while we 
live together, we have remained apart and seck permission to be 
divorced, In witness our Pastor certifies that he has used the 
yreseribed spiritual etforts to no purpose, and we therefore take the 
liberty of soliciting permission for separation meusa ef thoro. 


If, as often happens, a case cannot be disposed of at the first 
audience, and another consultation is necessary, the client receives 
a card with the day of the week printed on it and a number, and is 
told to return that day week. The reason of this is that to each 
day is allotted a separate staff of advocates and students; one 
contingent is there every Monday, another every Tuesday, and so 
on, so that on his return the following week, the client finds an 
adviser familiar with his case, instead of being obliged to explain 
it afresh to another. In the interval, any necessary letters will 
have been written, replies received, documents obtained, points of 
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law looked up. If the case is urgent, the advocate arranges an 
appointinent at his own office. The secretary is in attendance at the 
Retshjaelp every day for two hours for routine work not involving 
consultation, 

The cases we saw were of a very varied description. The first client 
wanted to be married, but found a difficulty in getting the necessary 
permission from the municipal authorities,as he had unfortunately 
been several times in prison. ‘Go to such and such a building,’ 
said the advocate, with a readiness which showed this was by no 
means the first time he had had to listen to a similar application, 
‘right-hand staircase, first floor, room eight, and ask for these 
documents,’ writing the names on a piece of paper, ‘and if there is 
any difficulty, come again next week,’ and the client received his 
card and wentaway. The next applicant also wanted to be married, 
but his bride was a Swede, the ceremony was to be a religious one, 
and he did not know how to get her baptism and confirmation certi- 
ficates, the production of which was a necessary preliminary to the 
marriage. He was told the office would apply for them, and he could 
come and fetchthem. Another case was that of a couple who wished 
to be divorced. It may incidentally be mentioned that a great deal 
of the business of the office is taken up with cases of this kind. 
Divorce in Denmark is, rightly or wrongly, a very easy matter. If 
the parties have lived separate for three years they can be divorced 
when certain formalities are complied with by mutual consent. 
In this case the man had been for that period in America, on his 
return he and the girl found that they no longer cared for each 
other. She however knew no one who could give her the requisite 
certificate of good character but a poor workman's family with 
whom she had lived, whose unconfirmed testimony the divorce 
officials refused to accept. After some discussion she was told 
that if she could get the police of the district to certify to their 
respectability, their affidavit of hers would be accepted. The 
couple departed together reassured. 

The next case being that of a girl who wanted to know how to 
get an affiliation order, we went into another room where the 
advocate was occupied with a woman, obviously of the humblest 
class, who wished for assistance in an attempt to defeat her landlord. 
Rent is in Denmark always paid in advance. She had to pay two 
months in advance. At the end of one she had an abode with 
friends awaiting her. If she paid only one month's rent, 
could the landlord turn her out now, or must he wait till the end 
of the month, when she would be quite willing to go! She was 
told he could turn her out at once, unless she paid the two months’ 
rent in full. 
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Another client owed 1200 kr. (about £'70); all she had was 
her stock and furniture worth 200: what was she to do? After 
careful inquiries it was ascertained that she belonged to a guild or 
union who would allow her something. She was told to get her 
creditors to accept a composition out of this allowance and let her 
keep her things. Another lady said she was owed 17 kr. by 
a young man, and wanted to know how to get it. She brought 
a letter in which he admitted the debt. The advocate on reading 
it expressed an opinion that the consideration was not sufficient 
to support the claim in a court of law, but that the office would 
write to the man and endeavour to get something for her. 

Another woman complained of the trouble caused her by her 
divorced husband writing letters abusing her. The advocate on 
inquiring into the facts thought that legal proceedings would not 
sueceed, there being apparently grounds for what he said. A curious 
case was that of a very poor man who had received a child into 
his care. Both parents had disappeared, and he did not know to 
whom to look for its maintenance. He was told to eall again, in 
the meantime the office would write to the Board of Guardians for 
the district where the father was last seen, and endeavour to trace 
him. 

These cases involved not so much law as ‘ practice’ and common 
sense, but sometimes intricate questions of law arise. One we saw 
which gave considerable trouble, and some of the other advocates 
were summoned for a moment from their own rooms to discuss it. 
A natural child may be legitimised in Denmark, not only by the 
subsequent marriage of the parents, but also by deed of the father 
duly registered. In this case the deed had been properly executed, 
but owing to the lawyer’s carelessness all the formalities of regis- 
tration had not been complied with. The father was now dead, 
but parol evidence of the execution of the deed was accessible. 
Would this supply the deficiency in registration? The question 
was important as the brother of the father, now a very old man, 
had some property which he was anxious should go to his nephews 
and nieces, but he had hitherto refused to make a will. On his 
death intestate it would go to his next of kin. After much discus- 
sion it was decided that the informality could not be cured. The 
old man must make a will, and the advocate could make an appoint- 
ment at his private office to take his instructions. 

We were told that the cases we saw were very fair specimens 
of those with which the office has to deal. Some statistics of 
its work may be of interest, but it must be mentioned that only the 
more important cases, or those in which a fresh application will 
probably be made, are summarized, 
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1886-7. 1887-8. 1888-9. 1889-go. 


Adoption and foster children. ‘ . 4! 67 75 115 
Affiliation and support of illegitimate 
children ° . . : . . 470 £65 802 R51 
Alimeny wives . . ° ° ‘ ‘ 6y 41 95 95 
Assault . ‘ ‘ ‘ ; ‘ ‘ 49 63 40 62 
Bankruptey, arrest and seizure . , , 97 87 73 78 
Clubs, friendly, provident and funeral 
societies . . ° . . ° 33 20 gs 56 
Compensation —. . ° ; ‘ . ‘apparently no separate heading 77 
Contracts ° ° oe 9 9 gl 
Criminal eases, various. PF . ‘ 111 89 73 7! 
Debt . . 723 O84 692 650 
Disputes between eunpleyers ond weehen n 164 147 101 134 
Disputes between masters and servants. 435 526 £43 626 
Divorce and separation. . ‘ > 415 489 556 575 
Enlistment, compulsory. ‘ . . 39 27 55 4° 
Guardianship. ‘ ‘ . ‘ ‘ 73 76 82 68 
Hire of furniture and moveables, and 
mortgages thereon. ° . e 209 103 149 109 
Hire of houses, &e.  . . ° ° . 497 501 382 426 
Inheritance F ‘ ° ° . 380 326 309 3:6 
Legal proceedings, assistance in ‘ ‘ 124 86 104 114 
Libel and slander ‘ . . ‘ ‘ 236 242 209 203 
Licenses. ‘ ° ° 142 109 61 102 
Marriage and family questions . ‘ ‘ 206 232 210 244 
Name, change of ° : : ; _ 22 24 29 
Nation: ality, civil rights, ae. . . ‘ 75 48 46 59 
Pardon ‘ . ‘ . ‘ ‘ . 6 19 27 18 
Pawn . . ‘ ° . . . ‘ 83 67 64 50 
Policies . . . . ° ‘ 71 64 43 4! 
Poor, provision for . ‘ : : : 87 96 61 102 
Property ownership . ‘ ‘ ° ‘ 29 48 18 16 
Purchase and sale ° ‘ ° . . 18 41 34 49 
Rates and taxes . ° 35 49 39 21 
Satisfaction where claim was one 0 of honour 
only . ° : : : ‘ , 20 21 16 24 











Toran . + 4906 4985 5041 §552 








In 1890 the /ofa? number of applications was 15,850 in a town of 
350,0C0 inhabitants! 

Questions of affiliation and support of illegitimate and foster 
children were, as will be seen, those that last year most exercised 
the Retshjaelp. Next comes debt, master and servant disputes, 
divoree and separation, house hire, inheritance, marriage and family 
questions, libel and slander, employers’ and workmen disputes, and 
hire and mortgages of furniture and moveables. The last two, as 
they unfortunately would be in England, are conveniently bracketed 
together. 

It is not primarily the business of the Retshjaelp to undertake 
legal proceedings, but only to give advice and such assistance as 
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can be of service without having recourse to the courts. The funds 
at its disposal are but small, and it is only in cases where a 
successful result seems certain that it undertakes ‘court work ;’ in 
such cireumstances its out-of-pocket expenses are recouped from 
the proceeds of the suit. Such a thing would hardly be attempted 
in England; the ery of champerty would, it is to be feared, soon 
stop it. But the Retshjaelp, whenever possible, discourages litiga- 
tion ; perhaps it volunteers its services as arbitrator ; more often it is 
appealed to by both parties. This also is part of General Booth’s 
plan. As to the nature of the proceedings it institutes or en- 
courages, it would not be easy properly to distinguish the civil 
from the criminal cases in the above list. A question would 
naturally be asked as to the cost of the Retshjaelp. It is really 
insignificant. Here is last year’s balance-sheet :— 





Creprt. | ; Desrr. 

Kron On Krone. Ore 

Cash "oe ar ak 89 oo | Remt. .. ss sees s & 
Yearly subseriptions . . . 2572 25 | Clerks’ salaries . . . . . 1m84 92 
Other contributions . . . 858 9° | Lightandfuel . . . . . 2a7 35 
Interest 12 s9 | Books, paper, printing . . 300 78 
. ree ee 84 
Sundries (Court fees, Ke.) . 107 33 
Collection of contributions . 33 44 
Annual report . . . . . 161 1! 
Sundries . . . s 2 Ce 20 
Cash balance. . . . . . 549 69 
3533 66 3533 66 
— | a 

Balance . . . 849 69 


A krone is a little above a shilling. So all this work was done 
for under £170, or about 3/. a case. It would puzzle us to achieve 
a similar result here at such a cost. 

It is not necessary here to discuss whether the establish- 
ment of similar institutions in England is practicable or if 
practicable is desirable, but one point is sure to be raised by 
all professionally interested in the question. It is notorious 
that the benefits of our hospitals, and other charities, are fre- 
quently conferred upon persons who could very well indeed 
afford to pay for them. How, it will be asked, can this be avoided 
in the case of the ‘ Poor man’s lawyer,’ especially when we bear in 
mind the intense though unjustifiable disiike felt by the publie to 
paying for legal assistance? If it were permitted to ‘ prefer’ one’s 
creditors, we may he quite sure the lawyer’s bill would be the last 
paid. The walls of the Retshjaelp are placarded with notices to 
the effect that if anyone is found making use of the gratuitous 
advantages obtained there who could afford to pay for them, pay 
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for them he shall, and that if necessary the fees will be sued for. 
In very few eases has imposition been detected, one or two a year 
at most. but one could not help being struck with the fact that 
though the greater part of the people who resorted to the Retshjaelp 
were obviously of the poorest class, there were many who could at 
least have paid something for the assistance they received, even 
though it were only enough to cover the expenses of postage and 
stationery. This difficulty would in England be a serious one to 
meet. Another lies in the fact that such an institution can far too 
easily be made the means of extortion. The irresponsible Salvation 
Army (see p. 222 of ‘In Darkest England ’) seems to have resorted to 
tactics that were possibly in the cases referred to fully justified, 
but whose general adoption is highly to be deprecated. They 
‘opened communications’ with a man who had already ‘given a 
few pounds in settlement of all claims upon him,’ and ‘after 
negotiations and the threat of proceedings, they compelled him to 
secure the payment of a proper allowance. Another man with 
whom a girl had ‘taken a trip to London, was hunted up, followed 
to the countiy, threatened with public exposure and foreed to pay 
£60 down, an allowance of £1 per week, and to effect a policy on 
his life for £400 for her benefit. ‘£60 from Italy’ was reecived 
from the father of a third (not the man himself), ‘to save the 
dishonour that would follow exposure. We are not told whether 
the Salvation Army received anything out of the proceeds from 
those who benefited by its efforts, or the amount of its costs. It is 
for such objects as these that the author of ‘In Darkest England’ 
advocates the institution of ‘a poor man’s lawyer. It is to be 
hoped that if the establishment of anything of the kind is attempted, 
it will be with a view to very different purposes. It is one thing 
to protect a working-man and a broken-down tradesman from a bill 
of sale monger, to help an ignerant man to make his will, to tell a 
poor widow what to do when her husband dies and how to get the 
insurance money; another to hound down because they are rich 
those who at one time of their lives have been guilty of an in- 
discretion, and extort from them or their friends, years after the 
fault has been committed, money which they da not owe, and 
which, but for the fear of exposure or annoyance to their family, 
they would never pay, as those who get up the claim well know. 
The poor man’s lawyer will have work enough to do in giving help 
to those who need and deserve it in the prosecution of their legal 
rights, without supporting merely sensational claims by the arts of 


the professional black mailer. 
A.BERT H. Jesse. 








REGISTRATION OF TITLE IN IRELAND|™. 


FPXHIS essay was written for the Irish Landowners’ Convention. 

It has therefore the advantage of coming to us from the point 
of view of the landowner himself—a person whose voice is far too 
little heard in discussions which directly concern his interests, The 
writer's qualifications for the work are well known to all who 
have studied the subject. He was one of a Committee of four 
lawyers appointed by the Treasury in 1884 to report on the 
Registry of Deeds office in Ireland, and he is now Regius Professor 
of Laws in the University of Dublin, and one of the Examiners of 
Titles to the Irish Land Commission—in which capacity during 
the last five years he has examined upwards of tooo titles. 

Whatever may be the reason, it is clear that Irish conveyancing 
is even more in need of reform than English. The registration of 
a deed costs about #3. Searching the Registers (of Deeds) has 
cost in known cases #700, £1000, £1300. The ‘scale’ pro- 
posed by the Dublin Incorporated Law Society for sales was 
5 per cent. up to £1000, and then 3} per cent. up to £'5000; 
whereas in England it is only 1} per cent. up to £1000, and then 
1 per cent. up to .£'3000, $ percent. up to £10,000, &e. Considering 
that since 1869 no less than 21.850 tenant-purchasers have been 
called into existence in Ireland, and that this number is now 
increasing under Government patronage at the rate of about 3000 
a year, it is clear that unconditional emancipation from this state 
of bondage is imperatively called for. 

The occasion which has produced the essay is the proposal of the 
introduction into Parliament of two Government Bills, one of 
which creates local registries of title for the purchasing tenants, 
with power to revert, as soon as the Government advances have 
been paid off, to the old system of deed registration—the other 
contains a scheme for the improvement and extension of the latter 
system itself. 

The author's main purpose is to show that no improvement or 
extension of the deed registry system is worthy of support in view 
of the superior claims of the rival system of registration of 
title. The course of the argument includes a review of the 


Registration of Title v. Registration of Assurances. By H. Brougham Leech, LL.D., 
published by the Executive Committee of the Irish Landowners’ Convention. 
London; W. Ridgway. Dublin: Hodges, Figgis & Co, 1891. 8vo. iv and 156 pp. 
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unquestioned success of the latter system wherever it has 
fairly been tried; a searching examination into the causes which 
have led to its apparent failure in England and Ireland; and a 
trenchant commentary on the two Parliamentary Reports which 
have pronounced in favour of the registration of deeds and the 
abolition of registries of title. These Reports are that of Mr. Oshorne 
Morgan's Committee of 1878 for England, and that of the Royal 
Comniission of the same year on Land Registration in Ireland. 
Both these bodies reported in favour of deed registries, and 
against registration of title. But (as is pointed out in the 
essay) Mr. O. Morgan’s Committee examined no landowners as 
witnesses, and finally presented a bare majority report, signed by 
only seven out of nineteen members, six of the remainder declaring 
in favour of registration of title, and the other six expressing no 
opinion at all. The Irish Commission, Mr. Leech points out, 
consisted of eleven lawyers and only one landowner (The O'Connor 
Don), and he entirely dissented from the encomiums passed by his 
colleagues on the Dublin Deed Registry, and published a sole report; 
taking the diametrically opposite view. Here again no landowner 
gave evidence. In fact, it appears that these two voluminous 
inquiries and reports have hardly advanced the essentials of the 
matter a single step. 

The main reasons assigned in the essay for the failure of the 
Record of Title in Ireland are (1) an insufficient official establish- 
ment in the first instance, the duties of Registrar being thrown on 
an already fully employed officer in the Landed Estates Court : 
(2) the death of Judge Hargreave. who would have administered 
the Act with zeal and ability, just as its operation was about to 
commence; (3) the opposition of the legal profession, and the 
unfriendly attitude even of the judge to whom its administration 
was entrusted ; (4) the want of an Insurance Fund as a protection 
against possible errors ; (5) the fact that the Landed Estates Court, 
which should have been the great feeder of the Registry, took the 
earliest opportunity to facilitate the exclusion of titles, which would 
otherwise have been recorded, by distributing gratis printed forms 
of application for that purpose; (6) the difficulty of obtaining 
loans on registered land owing to a certain class of practitioners 
dissuading their clients from lending money on a security so 
unproductive of costs. 

The essay concludes with a criticism of some of the details of 
both the present Bills of the Irish Attorney-General. With regard 
to the Local Registration of Title Bill it is urged that (1) it should 
have been made (as Lord Halsbury’s English Bill) capable of 
universal compulsory application instead of being accompanied 
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by a Bill for amending and extending the Dublin Registry of Deeds, 
which institution (2) should rather have been limited and reduced 
in accordance with the suggestions of the Treasury Committee of 
1884, of which Mr. Leech himself was a member; (3) the present 
Bills are too massive to pass rapidly through the Legislature 
—a great fault considering the necessity for prompt action 
for the protection of tenant-purchasers; (4) the present Bill 
shows a tendency to repeat the radical error of 1864, namely, 
starving the administration of the Act by employing existing 
officials in the highest posts at an increase of salary only, and 
without apparently relieving them from their other work ; (5) if 
(as is apparently proposed) the duty of examining titles is cast 
upon the Clerk of the Crown and Peace in the various counties, 
or, in fact, on any persons other than trained conveyancers, a 
catastrophe is certain to follow; (6) it is suggested that some 
machinery should be furnished whereby a landowner whose title 
to sell a portion of an estate has been recognised should be placed 
in a position to sell whatever he holds under the same title without 
further expense ; (7) finally, the assimilation of real and personal 
property in the case of tenant-purchasers as proposed by the Bill 
is advocated as suitable to the habits and ideas of the new owners, 
whose tenant-rights have hitherto been personalty, and who have 
a difficulty in remembering that enfranchisement alters the mode 
of transmission on death. But as the new rule of transmission 
will only apply to land compulsorily brought under the Act (i.e. 
by tenant-purchase) the inconvenience will soon be felt of having 
different laws of descent operating on contiguous parcels—an 
inconvenience with which we are more or less familiar in England, 
but from which it appears Ireland has been hitherto free. 

With regard to the Registration of Assurances Bill, Mr. Leech’s 
first and great objection is that it ought not to be here at 
all. But passing on from this to detail, he observes that the 
arrangements as to patronage are not satisfactory, the appoint- 
ment of Registrar, for instance, being in the hands of the Master 
of the Rolls, who has nothing to do with the work of the 
office. Further, remembering that by the concurrent Registration 
of Title Bill the Record of Title office is detached altogether 
from the High Court, it seems a mistake to bring the Deed 
Registry (which ought really to be affiliated to the Record of 
Title office) into more close connection with the High Court than 
before. The expense to landowners involved in registrations of 
instruments and the making of searches is then shown to be very 
great (particularly under the largely extended scope of registration 
proposed by the Bill), and the benefit—the prevention of a very 
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contains provisions for registration of wills and intestacies, of 
which the effect would be that a registered purchaser from a 
registered devisee or heir at law would be safe. A will can be 
registered immediately on the death, an intestacy after six months. 
This the writer considers unduly favourable to purchasers at the 
expense of possible devisees under prior or undiscovered wills—an 
opinion in which he is supported by the Royal Commission of 
1879. 

The Appendix contains among other things a weighty array of 
opinions in favour of Registration of Title from the highest legal 
authorities, including seven Lord Chancellors, the Paris Inter- 
national Congress on Land Transfer of 1889, a German Imperial 


official publication of 1888, &c., &e., a full set of Prussian Registry 


forms, and an extract from a recent Parliamentary paper showing 
the advance lately made with Registration of Title in the English 
Land Registry in Staple Inn. 

C, Fortescvue-BrickDALe. 
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REVIEWS AND NOTICES. 





[Short notices do not necessarily exclude fuller review hereafter. ] 


The Law of Nuisances. By Eoucxv W. Garrett. London: William 
Clowes & Sons, Lim. 18go0. 8vo. xxvi and 548 pp. 

It is somewhat startling to learn as we do from Mr. Garrett that never 
until now has anyone collected the common and the statute law as to 
nuisances in a single book. This fact is in itself sufficient to justify the 
existence of Mr. Garrett's work, which gives a clear and succinct account of 
all nuisances, roughly classified by their species, or rather by their genera. 
The leading branches of the subject are connected with highways, bridges, 
and water respectively. Then comes the class of nuisances which arise 
between neighbouring owners of property. The two following chapters 
deal with the responsibility of the owner of an animal for injuries inflicted 
by it, and the liability of the owner of premises who allows them to be in 
such a state as to be dangerous to persons coming upon them. Another 
chapter shows how far public bodies may shelter themselves behind their 
Parliamentary powers in respect of nuisances caused by the exercise of those 
powers, and all the offences which tend to deprave public morals are separ- 
ately discussed. Minor statutory nuisances, which are cognizable by courts 
of summary jurisdiction, form a subject by themselves, and the remaining 
chapters are concerned with abatement, with parties to proceedings, and 
with procedure. This arrangement of subject-matter may be unscientific, 
but is convenient. The enumeration which we have made will serve to 
show what may be found in Mr. Garrett's pages, while in an appendix are 
collected many of the sections in miscellaneous Acts which are concerned 
with nuisances. The execution of Mr. Garrett’s work leaves little to be 
desired. He gives, for instance, a very lucid account of the leading prin- 
ciples which guide Chancery judges in the exercise of their discretionary 
powers of granting injunctions. In general scope the book is to be 
thoroughly recommended. In minor matters it is hardly so good. Not 
to mention such a solecism as a reference to ‘ Adulterations Acts,’ it is an 
inconvenience to be referred for such a well-known case as Broder v. Saillard 
to ‘supra, p. 150° (when it really figures on p. 151), or to ‘ supra’ simply. 
We do not like this mode of citation, nor do we like, any more than did Sir 
Henry Cotton, to be referred to cases which only appear in the ‘ Weekly 
Notes.’ These are, however, small things, and are counterbalanced by the 
excellent plan, here first adopted in its entirety, of giving in the text the 
date of each decision which is quoted. To have the date of a case is often 
of great value, and we appreciate it more than the references to contem- 
poraneous reports which Mr. Garrett has laboriously compiled. Finally, 
we must add a word of protest against a reference to a law lord as ‘ Bram- 
well,’ tout court; we may be accustomed to see him figure as ‘ B.,’ but never 
before have we seen him mentioned since he left the Bar with the signature 
which he would give to a private letter. 
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The Equitable Doctrine of Election. By Grorce Servers. London: 
Stevens & Sons, Lim. 18g1. 8vo. xxvi and 258 pp. 

Ir is a curious thing that a substantial book of some two hundred and 
fifty pages should come to be written upon a question which can only arise 
when a man purports by deed or will to give a thing which does not belong 
to him. Clad in the simplest words, the doctrine of election merely means 
the choice between property which is given to a man and his own property 
which is given away from him. This is the subject which Mr. Serrell has 
made his own. It has grown to such proportions through the multitude of 
decided and reported cases that it has attained the dignity of a volume to 
itself. That volume has been carefully constructed by Mr. Serrell. He 
justifies his office on the score that election may be conveniently treated by 
way of monograph, not being a branch of any large sub-division of equity, 
such as the law of trusts or the law of mortgage, but resting upon a single 
independent principle, and consisting of the working out of that principle 
to its logical conclusions. We are not inclined to quarrel with Mr, Serrell 
for elevating election into am independent subject, and our judgment upon 
his handiwork is that it is clearly, as well as accurately, done. We cannot 
greatly admire the divisions into which he casts his subject-matter, and we 
are rather disappointed in finding that his book is not a complete répertoire 
of all the cases decided upon the law of election. It may be excusable to 
omit references to such cases as Diall vy. Brain, 4 Madd. 119; Wollen v. 
Tanner, 5 Ves. 218; Crosbie v. Murray, 1 Ves. J. 561; French vy. Davies, 
2 Ves. J. 572; on the ground that they are practically obsolete. But it 
would have been well to refer to such a case as Atkinson v. Littlewood, L.R, 
18 Eq. 595, where the late Vice-Chancellor Malins put a widow to her 
election between taking an annuity of £52 a year under a deed by which 
she was separated from her husband, and another annuity of the same 
amount which was bequeathed to her by her husband's will. Both annui- 
ties the widow could not have. On the whole, however, Mr. Serrell’s work 
is lucid and good, and the ‘apparatus’ of his book has been most carefully 
constructed. He has followed the excellent plan, now adopted by the ‘ Law 
Reports,’ of giving, though only in the table of cases, the date of each case. 
Difficult as it is in these days for the writers of law books to equip them- 
selves with new subjects, Mr. Serrell has not only found a good sulject, but 
he has treated it worthily. 





The Parluership Act, 1890, with notes: being a supplement to a Treatise 
on the Law of Partnership. By the Right Hon. Sir Naruanter 
Linpiey, Knt., assisted by Sir W. Cameron Guit, Bart., and 
Watrer B. Lixpvey, with an Introduction and Notes on the Law 
of Scotland, by J. Camppett Lorimer. London: Sweet & Max- 
well, Lim. 1891. 8vo, xvi and 155 pp. 


Hap it been certain that the Partnership Bill would become an Act in 
1890, it may be that Lord Justice Lindley would have delayed the publica- 
tion of his Partnership book, so as to include the new Act. But the Bill 
had been shelved time after time for eleven years before it finally became 
law. Now that it has passed, it is a torso: it is incomplete, but it is a good 
piece of codification as far as it goes. Save only in one respect, that of 
charging orders upon a partner's share of the partnership assets, it makes 
no considerable change in the Jaw. It makes some small amendments, five 
in all, and removes some twelve substantial doubts. But it leaves un- 
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touched some important points, e.g. the goodwill of a dissolved firm, and 
the extent to which, and persons by whom, the use of its name may be con- 
tinued. What the Act does in the way of reform and removal of doubt 
will be found set out in this book in a note to section 46 of the Act, which 
contains a saving for the rules of equity and common law applicable to 
partiership, except so far as they are inconsistent with the express pro- 
visions of the new Act. Up to yesterday it was hardly possible for a prac- 
titioner to deal with any question of partnership law without turning to 
Lord Justice Lindley’s well-known book for help. To-day he will have 
to do more, and assure himself that the Act of 1890 has made no change 
in the law as enounced in 1888. He may rest assured that in the account 
of the Act of 1890, which bears the Lord Justice's imprimatur, there is 
nothing set down in error or amiss. 





Code Civil espagnol. Traduit et annoté par A, Levé. Paris: Pedone- 
Lauriel. 1890. xxxi and 385 pp. 

Sranisn, though perhaps the most widely spoken language in the world, 
geographically speaking, after English, is still, for the learned community of 
most European countries, less comfortable than the more familiar French. 
We cannot, therefore, but welcome a French translation of the new Spanish 
Civil Code. 

This Code, as the translator (Vice-President of the Civil Tribunal of 
Avesnes) remarks, serves, in some respects, as a comment on the older Civil 
Code of France, upon which it is more or less based. A comparison with its 
progenitor of 1804 shows what the authors of the Spanish Code of 1889 
have thought inapplicable nowadays, and as the translator, in his notes, 
has pointed out the differences, the perusal of the book is not uninteresting 
even in this sense. The new Code also provides articles, it may be men- 
tioned, upon subjects which the Code Napoleon had, at a time when they 
were without their modern importance, left untouched. Such a subject is 
the law of Insurance now dealt with in Arts. 1791 to 1797 of the Spanish 
Code. 

It is not generally known that Spain had no Civil Code till 1889. She had 
her provincial customs or fweros, and a variety of general laws applicable 
where the fueros were defective or non-existent. The new ccde consists of 
a codification of the latter, many of which were based on French models, and 
of an enunciation of principles cementing these scattered elements. The 
Jueros remain in force as heretofore (Art. 12), the provincial spirit being as 
yet tco strong for the adoption of a homogeneous civil law for the whole 
country. 





We have also received :— 

Supplement to a Treatise on the Law of Companies, containing the 
Directors’ Liability Act, 1890; The Companies (Memorandum of Associa- 
tion) Act, 1890; and The Companies (Winding up) Act, 1890, Fe. By the 
Right Hon. Sir Natwaniet Lixpwey, assisted by Sir W. Cameron GuLt, 
Bart., and W. B. Lixptey. London: Sweet & Maxwell, Lim. 1891. 8vo. 
xi and 232 pp.—This supplement contains, besides the Acts mentioned in the 
title and the proper apparatus of intrcduction and notes, several pages of 
addenda to the principal volume, which the practitioner will not omit to 
note up. Lord Justice Lindley indicates, when we remember with what 
judicial reserve he is bound to write, a justly strong opinion as to the 
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Directors’ Liability Act and the decision of the House of Lords which gave 
occasion for it. ‘Like so many modern Acts of Parliament, it is framed to 
meet a particular grievance, and does not replace an unsound doctrine 
which leads to unfortunate results by a sounder principle which would 
avoid them.’ The Act is, moreover, so ingeniously drafted as to raise a 
doubt whether it applies to companies incorporated otherwise than under 
the Companies Acts. 


A Treatise on the Law of Fraud oa its Civil Side. By Mewvitie M. 
DBiceLow. Vol. If. Boston (Mass.): Little Brown & Co. 18go0. La. 8vo., 
lviii and 679 pp. (35s.)—This volume, completing Mr. Bigelow’s exhaustive 
works, deals with fraudulent conveyances, fraudulent preference, and the 
topics included under the residual head of ‘fraud on the law.” The minority 
of lawyers who are interested in law as a science will study with interest 
Mr. Bigelow’s introductory chapter. His distinction of ‘fraud’ in cases 
where there is confidence grounded on an actual dealing between the parties, 
and abuse of that confidence, from ‘ circumvention’ in cases where there is 
no such matter of inducement and no persons! relation, seems likely to be 
useful and fruitful. 


Select Cases and other Authorities on the Law of Property. By Joun 
Cuipman Gray, Royall Professor of Law in Harvard University. Cam- 
bridge (Mass.): Charles W. Sever. Vols. 1-4. La. 8vo. 1888-1890.— 
Prof. Gray’s book is one of the American series which have followed on 
Prof. Langdell’s Cases on Coutraet, and bids fair to be a most useful work 
of instruction and refcrence on the law of propeity. . It includes, besides 
repcrted cases, a good many extracts from books of authority, or received 
with respect among conveyancers, from Coke on Littleton to Fearne’s post- 
humous opinions. English lawyers may on occasion find special advantage 
in a selection of this kind as a guide to the best modern American authori- 
ties. We understa.d that ancther volume is still to follow. 


A Treatise on the Law of Easements. Dy Joux Leynovurn Gopparp, 
Fourth edition, London: Stevens & Sons, Lim. 1891. 8vo. xliv and 
580 pp.—A book needs little commendation when it has reached a fourth 
edition among so many rivals competing with it on the whole and on various 
parts of the ground covered. We may pick out the treatment of the ease- 
ment of light as a good specimen of Mr. Goddard s sound and accurate 
work, The difference between an ancient window and an ancient light is 
explained at p. 50 with remarkable conciseness and felicity. As the book 
arose out of Lord Westbury’s scheme for a general digest of the law, and 
Mr. Goddard seems still to be interested in the question of codification, it is 
a little strange that he makes no mention of the Anglo-ludian codes, or of 
the Indian Easements Act in particular. 


Walter of Ienley’s Husbandry, toyether with an Anonymous Husbandry, 
Seneschaucie and Robert rosseteste’s Rules. The transcripts, translations, 
and glossary by Exizanetu Lamoxp. With an Introduction by W. 
CunninGuam, London; Longmans, Green & Co. 1890. 4to. xliv and 
171 pp.—The chief interest of this treatise is economic, but the subject has 
its bearings on the medieval law of the manor, and this particular treatise 
of Walter of Henley is connected with the literary history of the law by the 
fact that a large extract from it, in a Latin version, is interpolated in our 
existing text of Fleta in the edition commonly known as Selden’s, for the 
teat of which, however, Selden expressly declined to be answerable. Miss 
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Lamond and Mr. Cunningham seem both to have done their work admir- 
ably, There is an interesting variant passage in some MSS. of Walter of 
Henley which may possibly throw some light on the vexed question of 
the hide. The author points out that, whether you have a plough-land of 
180 acres under thiee-field tillage or of 160 in two fields, the actual quan- 
tity of ploughing done in the year comes in either case, by reason of the 
double ploughing of the fallow, to 240 acres. Can the hide ever have been 
regarded as a measure neither of actual territory nor of assessable cultivated 
land, but of work done by the plough! This, if it were acceptable, might 
help to reduce the large margin of discrepance in the actual acreage of a 
hide as stated for various parts of the country by various authorities, 


Social Diseases and Worse Remedies. Letters to the Times on Mr. Booth’s 
scheme, with a Prefuce and (reprinted) lutroductory Essay. By T. H. 
Hvuxtey. London: Macmillan & Co. 1891. 8vo. 128 pp. (18, net.) 
General Booth and his Critics (containing cutline of New Trust Deed of 
* The Darkest England Scheme’). By H. Grexxwoop. London: Howe & Co. 
{1891.| 8vo. 128 pp. (1s.)—There is little in these pamphlets that con- 
cerns lawyers as such. Mr. Greenwood appears to think that the deliberate 
breach of an express covenant rather improves a man’s public character than 
not; but this is a matter of moral, not legal opinion. The controversy as to the 
sufficiency in law of any existing or proposed trust deeds purporting to 
govern the application of funds subscribed to the ‘ Darkest England’ scheme 
appears to us of no great importance. People will not confide money to a 
sole trustee in any case unless they have great personal confidence in his 
ability and discretion as well as integrity. If they have such confidence, 
they will not trouble themselves much about the terms or the validity of 
the trust. In fact, the terms as stated by Mr. Greenwood give the director 
very large powers, and we do not sce how it could be otherwise. 


The Complete Annual Digest of every reported Case in all the Courts, for 
the year 1890. Edited by ALrrep Emprex. Compiled by H. Tuompson 
and W. A. Brice, London: W. Clowes & Sons, Lim. 1891. 8vo. lvii pp. 
and 478 columns. Zhe Annual Digest of all reported decisions of the 
Supreme Courts, including a selection from the Trish ....during the year 1890. 

ty Joun Mews. London: Sweet & Maxwell, Lim., and Stevens & Sons, 
Lim. 1891. 8vo. xxxvii and 466 pp.—Gocd wine needs no bush. Both 
these taps are well tried. 


Etude sur le nouveau code civil du Monténégro. Par K. Dicker. Traduit 
par J. Brissaup. Paris: E. Thorin. 1891. 8vo. 76 pp.—Herr Dickel has 
expounded the Montenegrin code for the purpose, not only of commending it 
to students of legislation in general, but of more specially comparing Mr. 
Bogi-ié's method with that of the framers of the German Civil Code still 
under discussion. The Germans do not get the best of it at the hands of 
their own countryman. 


A Fragment on Government. By Jenemy Bentuam. Edited, with an 
Introduction, by F.C. Montacur. Oxford: Clarendon Press. 1891. La. 
8vo. xii and 241 pp.—The Oxford Press has done very well to reprint the 
most lucid and readable exposition of Bentham’s fundamental ideas ever 
given in his own language. Mr. F.C. Montague has also done his part 
with commendable judgment, supplying all the needful prolegomena to 
Pentham’s essay considered as literature, and most of the needed correctives 
to its political philosophy. The book should be found of great use in clear- 
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ing the heads of students on the vexed topic ol S vereiguty. It would be 
a neater book if four whole sheets of advertisements were not bound up 
with it. The Clarendon Press advertisements are the aristocracy of their 
kind, but they are advertisements still. 

The Law relating to the Liability of Employers for injuries suffered by 
their servants in the course of their employment. (the Sir Henry James 
Prize Essay.) By T.W. Starter Finrn. London: Stevens & Sons, Lim. 
8vo. 48 pp. (2s. 6d.)—A careful and sensible tract, of which the style 
hardly does justice to the matter. The author may yet improve it con- 
siderably by some finishing touches if he has the opportunity; and he 
would do well to screw his courage to the sticking-place of a more definite 
conclusion. 

Confrrence sur la conventim de Geneve Par Gustave Moynier 
Geneva: B. & J. Soullier. 1891. 8vo. 36 pp.—Perhaps the most  in- 
teresting point in this lecture is that the success of the Geneva Convention 
is shown by belligerents, in some recent wars, having carried out its spirit 
even beyond the letter of its obligations. M. Moynier is amply justified in 
calling on his fellow-citizens to be proud of the leading share of their city 
in so great an amendment of the laws and usages of war. 


La vita del diritto nei suoi rapportt ella vita sociale... per GivsEPrr 
CARLE. 2" edizione riveduta, ete. Torino: Fratelli Bocca. 18g0. La. 
8vo. xlii and 714 pp.—This is an elaborate philosophical work, in which 
the historical and comparative method predominates, on the general theory 
of polities and the State. It is not a book of jurisprudence in any recog- 
nised English meaning of the term. 


The Philosophy of Right, with special refers wee to the Principles ond 
Development of Law. By Wiopato Lioy. Translated from the Italian by 
W. Hastir. Two volumes. London: Kegan Paul, Trench, Tribner & Co., 
Lim. 18y1. 8vo. xli and 353. viii and 392 pp.—Here also, what is called 
Philosophy of Right will appear to readers trained in the English school 
rather as a philosophy of polities and legal history. But whatever name we 
eall it by, this kind of mixed speculative and historical work has a great 
deal of importance on the Continent, and is by no means without bearing on 
both national and international questions of a thoroughly practical kind. It 
is therefore a good deed to give us the means of being better acquainted 
with it. But when Mr. Hastie lectures us on the unscientific character of 
British legislation, we should like to know how he accounts for our system 
of penal discipline, with all its defects, being regarded by all, or nearly all, 
who have studied the subject, as the nearest existing approach to a model ; 
and also whether he thinks the Bills of Exchange Act far behind th. 
corresponding provisions ot foreign commercial codes 


The law relating to Railways in British Tndia, tucluding the Indiax 
Railways Act, 1890. By Henny E. Trevor. London: Reeves & Turner. 
1891. S8vo. xx and 447 pp.—The main reason for the production of this 
book, and a sufficient one, is the passing of the comprehensive Indian 
Railways Act, 1890. There have apparently been a comparatively small 
number of railway cases decided in British India, and the somewhat 
complex doctrines of our Courts at home are expressly or tacitly received 
as being the only rules of ‘justice equity and good conscience ' available. 

The Bankruptcy Act, 1890, with the Rules and Forms thereunder. By 
LawrorpD Jarre Ler and Henry Wace. London: Sweet & Maxwell, Lim 
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1891. Svo. xiv and 130 pp. (6s.)-—-This little book is issued as a supple- 
ment to the author's well-known work on Bankruptey. 


A Catalogue of molrn law works, togethr with a complete chronological 
list of all the Euglish, Trish, and Seotch Reports, an alphabetical table of 
abbreviations, &e. Tondon: Stevens & Sons, Lim. 1891. S8vo. xii and 
102 pp. (6d. post free.)—The list of reports and abbreviated references, here 
given in a specially convenient form, is alone enough to make this publica- 
tion well worth its price; and the list of books, though not professing 
completeness, is a useful and practically sufficient index to the current | 
literature of English law. ‘ 


Company Precedents for use in relation to Companies subject to the 
Companies Acts, 1862 to 1890. Fifth edition. By F. B. Paumer, assisted 
by Cuartes Macnacutesx. London: Stevens & Sons, Lim. 1891. La. 8vo. 
Ixxvi and 1179 pp. (36s) 


A Manual of the Practice as to Winding-up in the High Court and in 
the County Court ; being the Companies (Winding-up) Act, 1890, and the 
Winding-up of Companies end Associations (Part iv. of the Companies Act, 
1862), as nne amended... . Forming a Supplement t»* A Complete Practice 
of the County Courts. By G. Pirr-Lewis, Q.C.,, M.P. London: Stevens 
& Sons, Lim. 1891. 8vo. xviand 171 pp. (78. 6d.) 


A Treatise on Extradition and Interstate Rendition. By Joun Bassett 
Meorr. Two volumes. Boston: The Beston Book Co. London: Stevens 
& Sons, Lim. 1891. S8vo. xlviii, viii and 1556 pp. (£2 16s.) 


The Law relating to Married Persons. By Davip Murray. Glasgow: 
James Maclehose & Sons. 1891. Svo. xvi and 249 pp. 


Kant’s Principles of Politics, ineluding his Essay on Perpetual Peace. 
Edited and translated by W. Hastie. Edinburgh: T. & T. Clark. 1891. 
Svo. xliv and 148 pp. (28. 6d.) 


Wills and Intestate Succession: a Manual of Practical Law. By JAamrs 
Wituiams. London: A. & C. Black. 1891. 8vo. xii and 284 pp. 


Bankruptey: a Manual of Practical Law. By C.F. Morrens. London: 
A. & C. Black. 1891. 8vo. xii and 324 pp. 

A Treatise on the law of Collisions at Sea. By R. G. Marspen, assisted 
by the Hon. Jonn Mansrietp. Third edition. London: Stevens & Sons, 
Lim, 1891. 8vo. Ix and 644 pp. (258.) 

The Law relating to Trusts and Trustees. By Hexnry Goprrror. Second 
edition. London: Stevens & Sons, Lim. 1891. Royal 8vo.  elxvi and 
936 pp. (328.) 
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(The titles of articles in foreign reviews are given in the original, trans- 
lated, or abridged in English, without any fixed rule, as appears in each 
case most convenient for our readers.) 


The English Historical Review. Vol. V1, No. 21. London: Longmans, 
Green & Co. 

The capture of a General Council, 1241 (G. C. Macaulay)—Arehbishop 
Warham’s Visitation of Monasteries, 1511 (Mary Bateson)—Dr. Nicholas 
Sander (Father J. H. Pollen)—Oliver Cromwell's kinsfolk (8. J. Weyman) 
—The Plantation of Letx and Offaly (R. Dunlop)—Dean Swift and the 
Memoirs of Captain Carleton (Col. A. Parnell). 


Journal of the Institute of Bankers. Vol. X11. Parts 1-2. London: 
Blades, East & Blades. 
The codification of the law of sale (Judge Chalmers). 


The Juridical Review. Vol. 111, No. 1. Edinburgh: W. Green & Sons. 

Une bataille de livres: An episode in the Litcrary History of International 
Law (E: Nys)—The Study of English Law (G. Neilson)—Mr. Justice Miller 
(W. A. Maury)—The Recognition of Foreign Laws in the case of Contracts 
(W. G. Miller)—Codification and the Partnership Act, 1890 (D. M. Kerly) 
—Legal Aspects of Hypnotism (J. W. Brodie-Innes). 
The Journal of Jurisprudence. Vol. XXXV. Edinburgh: T. & T. Clark. 

No. 409. Railway Law of 1890—The Legal Culpability of the ‘Criminal 
Insane ’—Speech as a mode of Business. 

No. 410. Registration Law of 1890—Impecunious Litigants—Private 
Bill Legislation. 

No. 411. Legal Patronage and Political Preferment—Cruelty for 
Commercial Purposes — Transmission of Personal obligation. 
The Scottish Law Review. Vol. VIL. Glasgow: W. Hodge & Co. 

No. 73. Lawyers—The Abatement of Legacies—Parish Bells. 

No. 74. Strikes—Lawyers, I1—Writers to the Signet—* Parties’ as 
Skilled Witnesses. 

No. 75. The Partnership Act, 1890 (Prof. R. Brown)—Notes on cases 
decided in the Registration Appeal Court—Lawyers, III. 
The Canada Law Journal. Vol. XXVII. Nos. 2-4. Toronto: The 

J. E. Bryant Co., Lim. 
Legal Antiques—Priorities under Registry Act. 
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The Canadian Law Times. Toronto: Carswell & Co. 
Vol. X, Nos. 14-15. The Rule against Perpetuities—Inconsistencies of 
Practice—An Exeeutor’s defence at law. 
Vol. XI, No. 1. Trusts for aceumulation—The Principles of Subrogation 
Inconsistencies in Practice. 
The Western Law Times. Vol. 1. Nos. 9-11. Winnipeg: The Stovel Co. 
Parliamentary Government in the North-West Territories—Shall we 
introduce the Judicature Act ! 


The Cape Law Journal. Vol. VII. No. 4. Grahamstown: J. Slater. 


Notes on some controverted points of Law: Consideration in Contracts 
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